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Foreword by Lord Russell 
of Liverpool 


This presentation to the British public ol“ Professor 
Henry Weihofen's book The IJr^e to Punish comes at a 
most appropriate time, for the 1953 Report of the Royal 
Commission on Capital Punishment on the question of 
the criminal responsibility of the “insane'’ is still being 
considered by our Government and awaits implementa¬ 
tion. 

Much water has passed under the bridge since the 
Debate in the House of Lords on the M’Naghten case 
and the subsequent rulings of H.M. judges. 

The Atkin Committee on Insanity and Crime, which 
had the advantage of hearing the official views of the 
British Medical Association and the Medico-Psychological 
Association, recommended that the M'Naghten test 
should be discarded and that the responsibilitv of a 
person for his act should be left as a question of fact to 
be determined by the jury upon the merits of each par¬ 
ticular case. The Atkin Committee also recommended, 
inter alia, that it should be recognized that a person 
who is charged with a criminal offence is irresponsible 
for his act when it is committed under an irresistible 
impulse which by mental disease he was deprived of any 
power to resist. 
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Since then a majority opinion of the Royal Commis¬ 
sion of 1949 favour of abrogating the M Naghtcn 

Rules and leaving it to the jur>' to determine whether, 
at the time of the act, the accused was suffering from 
disease of the mind (or mental deficiency) to such a 
degree that he ought not to be held responsible. And 
there, for the moment, the matter rests. 

Professor Weihofen discu.sscs all these problems from 
his great experience and makes his own suggestions. In 
addition to all this the Professor, in his final chapter, 
“The Urge to Punish’’, deals with the question of capital 
punishment. This should be read both by those who are 
for and by those wlio are against th.e abolition of the 
“extreme penalty’’ of the law. 
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Author’s Foreword 


This book comprises the fourth annual Isaac Ray lec¬ 
tures. delivered at Temple University, Philadelphia, in 
December, 1955. 

The American Psychiatric Association established the 
Isaac Ray Award in 1952, to be given annually to the 
person deemed “most worthy by reason of his contribu¬ 
tion to the improvement of the relations of law and psy¬ 
chiatry.” The awardee undertakes to deliver a series of 
lectures at some university having both a law school and 
a medical school, to be selected by the associations 
board in charge of the award. The first awardee was Dr. 
Winfred Overholser, superintendent of St. Elizabeth s 
Hospital, Washington, D. C.. and past president of the 
American Psychiatric Association. The second was Dr. 
Gregory Zilboorg, author of Mind, Medicine and Man, 
and numerous other writings. The third was Judge John 
Biggs, Jr., Chief Judge of the United States Court of 
Appeals for the Third Judicial Circuit. 

To be chosen to join this distinguished company is an 
honor that buoys the spirit, but it is also a responsibility 
of some magnitude. The ideal person to make a true 
contribution to the relations of law and psychiatry 
would be one who was master of both disciplines. 1 am a 
lawyer: I am not a psychiatrist. The best substitute I can 
offer for a collalxiration of law and psychiatry under one 
skull is a discussion of certain problems in the area 
where law and psychiatry overlap, which may stimulate 
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Foreword 


further ti.inking by members of both professions. 

Ratlier tfian touch upon many subjects, I have pre¬ 
ferred to discuss in some detail one specihc and current 
issue. I'hat is the problem of liow we should deal with 
cases in which the question arises whether a person 
charged with crime was so mentally disordered at the 
time of the act charged that he should be held uresyron- 
sible. This is hardly a novel subject. It has dominated 
most of the prior Isaac Ray lectures and has been the 
subject of a vast amount of other writing. But it is mote 
timely today than ever, because after more than a cen¬ 
tury of almost complete immobility, the law seems sud¬ 
denly to be stining. Change is not merely being urged 
by individual writers; it is being urged by agencies who 
carry great weight, and who are almost certain to achieve 
some action. What is more, some action has already been 
had. It is these happenings that are examined and evalu¬ 
ated in this book. 

In delivering these and other lectures over the coun¬ 
try, I have enjoyed the opportunity of di.scussing some 
of the more crucial asjiects of the problem with psychi¬ 
atrists who are in the forefront of research and experi¬ 
mental activities now under way. To them I am much 
indebted for giving me much fresh information. I am 
particularly indebted for help on the psychiatric aspects 
to my good friends. Dr. Manfred S. Guttmacher, Chief 
Medical Officer of the Supreme Bench of Baltimore, and 
Dr. Winfred Overholser, Superintendent of St. Eliza¬ 
beth’s Hospital, Washington, D. C. 


H. W. 



CHAPTER ONE 


Dr. Rav’s Rule 

j 


Some years ago, a young man, a student at Franklin 
and Marshall College in Lancaster, Pennsylvania, was 
charged with the murder of a young woman who worked 
in the administrative offices of the college. He had 
known her only casually, and it was by mere cliance that 
he happened to meet her that day on the street. He sug¬ 
gested a ride in his car. They rode out past the country 
club; he stopped the car, readied over and choked her 

to death. 

At his trial for murder, there was evidence that he had 
a latent psychosis, schizophrenia; and that while he was 
perhaps not totally irresponsible, he did not pissess suffi¬ 
cient or average capacity to understand the nature and 
cj^tiality of his act. 

The law must have a rule or standard for determining 
whether such a person should be held “guilty” and pun¬ 
ished as a criminal, or found “not guilty by reason of 
insanity” and committed to a mental institution for care 
and treatment. The use of the ambiguous word “insan¬ 
ity” leads to some confusion. The term is frecpiently 
used (by lawyers) to mean mental di-sorder or mental 

[>] 
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disease, and this sometimes leads to the assumption that 
mental disorder as siidi will relieve from criminal re- 
sponsibilityJ Uut that is not so, and cannot be so. 7 here 
is no c lear dichotomy between mental health and mental 
illness. Tlie one shades by degrees into the other,^ and 
the law therefore must of necessity draw a line dernark- 
ing the degree or form of mental illness or the effects 
produced thereby, tliat will serve to render a person 
mentally irresponsible. 

Our law has had extraordinary difficulty in tracing 
this line. Fhe judges of England in 184-^ undertook to 
restate the then existing law on the subject, and their 
successors, in England and in America, have in the main 
held staunchly to the “knowledge of right and wrcrng” 
test there laid dcjwn. But its interpretation and its appli¬ 
cation has not been easy. And critics have from the be¬ 
ginning questioned both its legal and its scientific 
soundness. 

One of the earliest and cme of the most effective of 
these critics was an American physician, Dr. Isaac Ray, 
whose voice was first heard when he was still a young 
practitioner in Eastport, Maine. It seems appropriate to 
devote these lectures in honor of Dr. Ray to an examina¬ 
tion of the reform he advocated in the law governing 
mental disorder as a defense to a criminal charge, a re¬ 
form that may prove to be the most lasting and most 
valuable of his many valuable contributions to the rela¬ 
tions of law and psychiatry. 

Beginning at least as early as 1838, in the work for 
which he is mainly remembered. The Medical Jurispru- 
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deuce of Insanity, and throughout his long professional 
career, Dr. Ray opposed the existing legal tests of his 
day, which, as already indicated, remain essentially the 
existing tests of our day. These tests, he said, had their 
origins in an age when criminal procedure involved no 
use of expert witnesses, or even of counsel for the ac¬ 
cused. Tlie judge had to instruct the jury on medical 
facts, and the “tests" of insanity grew out of judicial 
efforts to supply the jury with such information, ob¬ 
tained from medical books.'’* 

Then in later cases, the judges, following their pen¬ 
chant for precedent, took to repeating what they had 
said in the earlier case. And since now they were quoting 
from a case, it was easy to take the quoted medical state¬ 
ments as if they were statements of law. As such, they 
were cut off from their scientific source, and took on 
weight in themselves. Medical men abandoned the old 
ideas, new medical works replaced those that the orig¬ 
inal judges had dipped into, but the new judge didn’t 
have to read the new scientific works. The old statement 
about mental disorder had become a proposition of law, 
and so of course invulnerable to new ideas of mere 
ijiedical men. 

Dr. Ray urged abolishing all such tests and substitut¬ 
ing the simple rule that in criminal cases, insane persons 
sh.ould not be held responsible for their criminal acts 
unless the acts are proved not to have been the direct or 
indirect result of the insanity. The jury, he said, should 
be permitted to decide whether or not the mental disor- 


j The Urge to Punish 

del , if it existed, enibraced tlie eriiriiiKil ac t in its sphere 
of inIIlienee.^ 

In ISaO, vvfiile sei\ ing as superintendent of the Butler 
Hos|)ital in Providenee, Rhode Island, Dr. Ray pro¬ 
posed a “Project of a Daw for Regulating the Legal Re¬ 
lations of the Insane." In this proposal he discussed the 
civil liability of the mentally ill, advocated sending de 
fendants to a mental hospital lor a period of observation 
whenever a question arose of then' mental fitness to 
stand trial, and in criminal cases urged the rule already 
mentioned. He submittcai this idea hji suc h a projec t to 
the Association of Medic al Suj>erintendents of American 
Institutions for the Insane, now tlie American Psychi¬ 
atric Association, of which he had been one of the 
“Original 1 hit teen.” After years of elfort , he succeeded, 
in 18()1, in getting the Assoc iation to adopt his projec t, 
including the proposed rule tliat irrsane persons should 
not be held res[)onsible for criminal acts unless sucli acts 
be [Moved not to have been the result, directly or indi¬ 
rectly, oi insanity. But neither Dr. Ray’s books—authori¬ 
tative as tiiese were regarded by the courtic—nor his 
various ailkAcs in medic al and legal journals, nor the 
endorsement of the Assoc iation, seemed to be having any 
inffuence in inducing the courts to discaici tlie existing 
tests of criminal insanity and substitute his proposed 
rule. Iti 1867 he resigned his position as superintendent 
of Butler Hospital, partly liecause of failing health, and 
moved to Philadelphia. He promptly interested himself 
in civic affairs, lectured for a time in one of the med- 
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icaJ colleges, and continued to write on medico legal 
matters/’ 

Shortly before coming to Philadelphia he had begun 
what turned out to be a most significant correspondence 
with |udgc Charles Doe of the New Hampshiie Su¬ 
preme Court, judge Doe was himself a rather rematk- 
ablc man. Rostoe Pound included him among “the ten 
judges who must be ranked first in American judicial 
history.''" 'Phis tonespondence continued over six years. 

It has recently been uneartlied and published by Di. 
l.ouis P. Rcik of Primcion, under the title, "'rhe Doe- 
Ray Cot rcsfiondencc; A Pioneer Collaboration in the 
jurisprudence of .Mental Disease. ’ 

It was indeed a “< ollaboration” and a very fruitful 
one, for it led to tfie adoption of Ray’s view by the New 
Hampshire court. Doe started the correspondence when 
the court had before it a case involving mental cajiacity 
to make a will. The majority of the court appioved in¬ 
structions that told the jury delusions were the test of 
insanity. Judge Doe, influenced by the criticisms of the 
legal tests expressed in Ray’s Medical JurispTudt nee, 
determined to write a dissenting opinion. He wrote Ray 
aliout the case, asking for an expression of his views. Ray 
answered, and over the next six years the two exchanged 
at least twenty letters, in which they helped clarify each 
other’s thinking. In his dissent in the will case, Board- 
man V. Woodman, decided in 1866,® Judge Doe insisted 
that whether dedusion is a symptom or test of insanity is 
a question of fact and not of law, and that it was there- 
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fore error for the trial judge to charge the jury on the 
question as one of law. 

Three years later, Judge Doe had brought Chief Jus¬ 
tice Perley round to his view. In a criminal case in which 
Perley sat as trial judge, he adopted this view in charging 
the jury. “All symptoms and all tests of mental disease 
are purely matters of fact to be determined by the jury,” 
he told them. If they found that the homicide was the 
product of the mental disease, they should find the de¬ 
fendant not guilty by reason of insanity. On appeal, this 
was upheld by the entire court, in an opinion written by 
Judge Doe.® 

Judge Doe’s next letter to Ray was exultant. “It is 
certain” he wrote, “that no such instructions were ever 
before given to a jury in England or America.” He opti¬ 
mistically hoped the legal profession of the country 
could be induced to adopt the new rule, and outlined 
his strategy for bringing this about. 

Ray was less sanguine. “This rule,” he wrote Doe on 
January 12, 1869, “indicates a great advance beyond the 
usual practice — too great I fear to be generally accepted 
even in your generation [Doe was then thirty-eight years 
old; Ray was almost sixty- two]. However, we ought to be 
very thankful that it is likely to be adopted, shortly, in 
one state. I suppose it will finally be accepted everywhere, 
because I am sure it indicates the true spirit and genius 
of the law, and is in accordance with the temper and 
habits of our people.” 

Ray was the sounder prophet. The rule was reaffirmed 
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(and somewhat reformulated) by the New Hampshire 
Supreme Court in 1871,^^ but with that, it lost its im¬ 
petus. Not only was it not adopted elsewhere; it was not 
even discussed. It was worse than rejected, it was ig¬ 
nored. Certain writers endorsed it horn time to time, 
but the courts of other states paid it no attention what¬ 
ever. 

Until 1953. Then, suddenly, two things happened. 
The first was that in England, a Royal Commission on 
Capital Punishment recommended abrogating the long- 
established knowledge-of-right-and-wrong test and leav¬ 
ing ‘‘the jury to determine whether the accused was 
suffering from disease of the mind (or mental deficiency) 
to such a degree that he ought not to be held respon¬ 
sible”—a rule that would if anything go rather beyond 
the New Hampshire formula. 

The second was that in this country, less than a year 
later, the Court of Appeals for the District of Columbia 
adopted the New Hampshire rule expressly. In Durham 
V. United States,^^ the court repudiated the old right- 
and-wrong test and the irresistible-impulse test which 
together had theretofore constituted the law in the Dis¬ 
trict, and held: 

The rule we now hold must be applied on the retrial of 
this case and in future cases is not unlike that followed by 
the New Hampshire court since 1870. It is simply that an 
accused is not criminally responsible if his unlawful act was 
the product of mental disease or mental defect. . . . 

The legal and moral traditions of the western world re- 
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(|uiie that those who, of their own ftee will and with evil 
intent (sometimes called mens rea), commit acts which vio¬ 
late the law, shall be criminally responsible for those acts. 
Our traditions also require that where such acts stem from 
and are the product of a mental disease or defect as those 
terms are used herein, moral blame shall not attach, and 
hence there will not be criminal responsibility. The rule we 
state in this opinion is designed to meet these require¬ 
ments.’^ 

The Durham decision touched off a flood of articles 
and comments in the law reviews and medical-legal jour- 
nals.i'^ No other case in years has aroused as much com¬ 
ment in the professional journals. The psychiatrists have 
almost unanimously hailed it as a great step forward, 
and even the lawyers, conservative as they traditionally 
are, have been at least cautiously respectful, although 
they have raised a number of serious doubts and diffi¬ 
culties. For a viewpoint that had had only one judicial 
champion, who was last heard from eighty-five years ago, 
tliis is certainly remarkable, and perhaps significant. 
After eighty-five years of dormancy, Dr. Ray’s suggestion 
that the rule “will finally be accepted everywhere” may 
yet come true. 

These recent developments make it appropriate to 
consider the advantages and the difficulties presented in 
this relatively new and untried rule which nevertheless 
traces back to Dr. Ray’s writings of more than a century 
ago. Specifically, we shall compare this “product rule” 
(as we may call it for want of a better label) with the 
established right-and-wrong and irresistible-impulse 
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tests, and more paitic ularly with another important new 
development, the Niodel Penal Code being dratted by 
the American Law Institute. 

First, it is necessary to examine the existing law, and 
to ask whether it need be changed at all. 



CHAPTER TWO 


The M’Naghten Rule 


The question that the legal “tests” of insanity are 
designed to answer is not: “What was the defendant’s 
mental condition at the time of the act?” Ratlier, it is: 

“What should be done with him?” 

It is worth emphasizing this, for too often critics, 
especially psychiatrists, seem to assume that the test is an 
attempt on the part of lawyers to define mental disorder 
by the enumeration of certain symptoms. The test makes 
no attempt to define mental disorder; what it defines are 
the e(jects that the disorder must produce if it is to 
absolve the defendant from criminal responsibility. It is 
a formula for answering the question, what to do with 
him. 

What is involved specifically is the drawing of a line be¬ 
tween the use of public agenc ies and public force to con¬ 
demn tlie ollender by conviction, with resultant sanctions in 
which there is inescapably a punitive ingredient (however 
constructive we may attempt to make the process of correc¬ 
tion) and modes of disposition in which that ingredient is 
absent, even though restraint may be involved. lo put the 
matter differently, the ])rc)blem is to discriminate between 
the cases where a punitive-correctional disposition is ap- 

[lO] 
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proprate and those in wliich a medical-custodial disposition 
is the only kind that the law should allowd 

But law cannot operate in a vacuum. A sound rule for 
distinguishing the legally irresponsible from the respon¬ 
sible cannot ignore the current psychiatric knowledge of 
the relationship of mental disorder to antisocial be¬ 
havior. A sound rule must permit medical evidence on 
every facet of the defendant’s mental tondition that will 
help determine his responsibility or irresponsibility. 
The established legal rule, however, does ignore current 
psychiatric knowledge, and is based on an obsolete and 
false conception of the nature of mental disorder. 

“The established legal rule” is, of course, the so-called 
right-and-wrong test: was the accused so mentally disor¬ 
dered “as not to know tfie nature and cjuality of the act 
he was doing, or, if he did know it, that he did not know 
he was doing what was wrong?” 

This wording comes from M’Naghten’s case, an ad¬ 
visory opinion handed down by the judges of England 
in 1848.^ There are few rules of law;, in any field, that 
date back that far. There are still fewer instances, under 
our system of stare decisis, of a mere advisory opinion 
carrying any weight as a precedent. This advisory opin¬ 
ion has carried and still carries probably more weight 
than any actual decision in history, with the possible 
exception of Shelley’s case. Shelley’s case has been largely 
abrogated by statutes, but the Opinion in M’Naghten s 
case still provides our main test of criminal irresponsi¬ 
bility, and is the sole test in England and in twenty-nine 
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of the American states.^ This in spite of the tact that it 
deals with a science in M’hich there have been revolu¬ 
tionary change's during the century and more that has 
intervened, and in spite ot the fact that the opinion was 
not a particularly enlightened statement even tor its own 
time, d here is evidence that, in the words ol judge 
Biggs in last year s Isaac Ray lec lures, “tlie (.Hieen and 
the lords put a liot fire to the feet ol the judges ol Eng¬ 
land.”^ The yrenod was one of unrest and there had lieen 
a number of atterujits to assrtssinate English sovereigns 
and their ministers. TTie judges were in effect called to 
account for what seemed to be miscarriages of justice. 
Had circumstances been more favorable, they might 
have reshaped the law' in accordance with enlightened 
views then already available. As it was, they presented a 
verbose set of answers to cjuestions, whic h froze the law 
“in a mold w'hich was divorced fToiii reality,”^ and 
which seems to represent a retreat from wliat had already 
been accepted as law' in the trial of Eladfield, forty three 
years before.^ 

Mc:)st psychiatrists consider the M’Naghten rule to be 
unsound. Their main complaint, to state it as briefly as 
pcxssible, is that the test is fallacious in its assumption 
that incapacity to know the nature and quality of an act 
or incapacity to know its wrongfulness is the only sig¬ 
nificant symptom of mental disorder and the only inte¬ 
grator and guide of conduct, and consecjuently should 
be the only criterion ot responsibility. It is fallacious in 
thus concentrating on (cognition and ignoring other as¬ 
pects of mentation—volition and emotion. In some 
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states, the volitional aspect is taken into account imdei' 
the so-called irresistible-impulse test. But that still 
largely ignores emotion. 

The test also wholly ignores the role played by the 
unconscious. That is liardly strange because the test 
antedates Freud by half a century. It was Sigmund 
Freud s investigations that led to our understanding of 
the unconscious, that submerged part ol our mind which 
so largely ccmtrols our basic attitudes and prejudices, 
guides our behavior, and deludes us about our motives. 
The criminal is even more likely than the rest of us to 
be jerked like an automaton by stormy, bitter emotions 
so deep-seated tliat he is not himscH c^onscious of the m. 
No lawyer, no judge, no one charged with the task of 
trying to learn why criminals behave as they do, should 
be igiKuant of the role played by the unconscious in 
colliding iuiman actions. But the law s tt‘st is officially so 
ignorant. And because Lreudian psychology emphasizes 
that the unconscious is largely the realm of sexual and 
othei primitive impulses, it encounters not only igrioi- 
aiue but actual antagonism from some judges who are 
offended by what they feel is an unnecessarily nasty 
realism. 

The unconscicjus helps explain not only why crimi¬ 
nals behave as they do, but also why the rest of us 
behave as we do toward criminals. Our righteous indig¬ 
nation against wrongdoers is more oltcn than we con¬ 
sciously realize an expression of our own stiong but 
repressed aggressive impulses. The urge to punish in 
others the misconduct we repress in ourselves is prob- 
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ably the main obstacle to the adoption of a rational 
penal code. 

It is not hard to understand why the law should ignore 
the volitional, emotional and unconscious aspects of 
mentation and concentrate on capacity to know. Not 
only lawyers, but philosophers and laymen also tend to 
regard intellection as the core of mental conduct. We 
tend to define all other mental-conduct concepts in 
terms of cognition. We assume that the one important 
mental function is finding answers to questions, and 
that any other cKxupations of our minds are merely ap¬ 
plications of such answers or even regrettable distrac¬ 
tions from their consideration. 

Psychology itself a hundred years ago was concerned 
largely with cognition. It is only in more recent years 
that we have come to appreciate the fundamental im¬ 
portance of the conative-affective aspects of mental ac¬ 
tivity, and the difficulty of maintaining neat separations 
between activities that shade into one another. 

The M’Naghten rule’s concentration on capacity to 
“know ” as the only relevant aspect of mentation reflects, 
naturally enough, the scientific thinking that was cur¬ 
rent when the rule was formulated. It reflects the 19th 
century faculty psychology which assumed that “know¬ 
ing” was one of several disparate mental faculties, each 
of which had its own locus in a particular part of the 
brain.” 

Faculty psychology, in turn, reflected still older no¬ 
tions. When the word “psychology’’ was coined, two 
hundred years ago, the prevalent doctrine, stemming 
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mainly from Descartes, was that every (normal) human 
being has both a body and a mind. Underlying this was 
the still broader assumption that there are two kinds of 
existence, physical and mental. What has physical exist¬ 
ence is composed of Matter; what has mental existence 
consists of Mind.'* This method of description is often 
traced to Aristotle. Actually, it goes back to the way of 
thinking of very ancient man, who saw everything, in¬ 
cluding himself, as having a "spirit" inside much as a 
person lives in a room.” 

The psyche versus soma dualism was pretty well ven¬ 
tilated in the early 19th century, but it continues strong 
today, and it certainly was not questioned by the judges 
of England in 1841 Under the inlluence of this assumed 
contrast between Mind and Matter, we tend to think of 
ourselves as if we were a body ocx upied by a person*® 
a Cdiost in the Machine, as one English philosopher has 
called it. We speak as if inside each of us there is a spirit 
whit'll we variously call Reason, (.onsciou.sness, or the 
Soul. Sometimes we talk as if we arc inhabited by a trin¬ 
ity of such ghosts: Thought, Will and Emotion.** 

But a lot has hapiiened in psychiatry since that tune. 
It is hardly an exaggeration to say that everything in psy¬ 
chiatry has happened since that time. And modeTn 
psychiatry does not conceive that theie is a separate 
little man in the top ol one’s head called reason whose 
function it is to guide another unruly little man called 
instinct, emotion or impulse in the way he should go. ** 
To modern psychology, reason, emotion and impulse 
arc regarded not as disparate functions, but as wholly 
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interdependent and interacting manifestations of the 
unitary personality. As Dr. Winfred Overtiolscr said in 
delivering the first Isaac Ray lectures in 1952: 

What we generally terni “mind” is an abstraction, an in¬ 
clusive word which signities the sum t«)La[ ol the ways m 
which the individual acts as a whole in response to the stim¬ 
uli, internal and external, which are constantly playing 
upon hiin.^-^ 

In mental no less tlian in physical illness, when a per¬ 
son is ill, lie is ill all over. 

As a matter of fact, tlie most competent psythiatrists 
had already begun to appreciate this wlien the M’Naglr- 
ten rule was written. Isaac Ray had already written, at 
least five years before M’Naghten’s case. ‘‘Tiie animal 
economy is a whole; no part of it can exist without the 
rest, nor be injured or abstracted without marring the 
energy or harmony of the whole system.”^’* 

Not only are intellection, volition and emotion inex 
trie ably interwoven, but it is pi obaldy emotion and not 
intellection that is the most important of these. ‘‘Per¬ 
haps the outstanding feature of modt^rn criminal psy 
chiatry,” said Sir Norwood East, “is the recognition of 
the importance of the emotional rather than the intellec¬ 
tual genesis of crime. 

“It has become a commonplace among those wlio deal 
with mental illness and beliavior problems,” said Shel¬ 
don and Eleanor Glueck in their study, IJnraveling 
Juvenile Delinquency, “that tlie emotional-volitional or 
temperamental make-up of the human being is usually 
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moic clcieMiniiaiuc ot conduct and c haracter than the 
intellec tual.”^^^ 

How wc‘ respond to any given stiiiuilas or situation 
depentls upon a complex of |>sychoiogical processes, of 
which “reasoning’' or “logical thinking” caanstitutes a 
fraction uiiliatteringly small for a creature who calls 
lumsell Homo sapiens. Ikassion can distort our judgment 
to such a degree as almost completely to destroy our 
ability to judge objectively. 

.I hese basic insights c)t modern psyc hology have been 

appi ec lated by the more perceptive leaders of the legal 
prolession. In 1929, Mr. justice Cardozo told us that the 
present legal definition “has little relation to the truths 
of mental life.”^* More recently, the Solicitor General of 
the United States, Simon K. Sobeloft, warned that “w9iat 
we ought to lear above all is not the absence of a defini¬ 
tion, but being saddled w'ith a false definition. We must 
avoid the rigidity which precludes inquiry, which shuts 
out liglit and insists on concepts that are at odds with 
things known and acknowledged not only by tlie med- 
uai profession but by all informed rnen.”^^ 

But iiKxst lawyers and judges are still able to convince 
themselves that tire right-and-wTong test remains sound 
because most of us still think of the insane in the way 
that was general in 1845. W^e still tend to think that such 
persons must be creatures wholly unlike ourselves, whose 
capacity to reason is either practically non-existent or 
whose modes of reasoning are fantastically different 
from our owm. 

This way of thinking stems from a time—only a little 
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over a century ago—when even pliysicians assumed that 
disease was a state wholly different from health. Espe¬ 
cially was this true of mental disease, which was fre¬ 
quently attributed to demoniac possession or a visitation 
from God (apparently there was some disagreement in 
theological diagnosis). Virchow (1821-1902) was appar¬ 
ently the first to advance the view that the processes of 
disease are quite analogous to the normal processes of 
life, differing from them only in degree. 

We would understand mental illness better if we 
thought of it as similar to physical illness. Few of us 
function so perfectly that we can’t appreciate what ill¬ 
ness means. And if we think a bit about our own mental 
processes, we ought to be able to appreciate what mental 
illness is. We all try to escape from unhappy thoughts 
and memories by repressing them. We remember the 
“good old days,” and forget what was bad about tliem. 
Most of us have felt depressed at times. At otlier times, 
in the high spirits of youth or under the influence of 
more synthetic spirits, we have experienced something 
of the manic patient’s euphoria. We all look for excuses 
for our failures; it is not hard for us to believe that we 
are being discriminated against or persecuted if we fail 
to gain the recognition we think we deserve. And when 
reality is too harsh, most of us seek some escape, in 
liquor, in escapist literature or in escapist religion. The 
psychotic patient has merely carried these common hu¬ 
man traits farther than most of us. While most of us 
day-dream once in a while, the schizophrenic has re¬ 
treated entirely into a dream world. Whereas most of us 
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feel abused or picked on only occasionally, the paranoiac 
has convinced himself that there is a gigantic and fear¬ 
ful conspiracy against him. Most of us feel blue at times; 
the depressed patient fincis life so intolerable that he is 
likely to commit suicided^ 

In short, the mentally ill are like the rest of us, only 
more so. It lawyers could study actual cases of mental 
illness in the flesh, jointly with a psychiatrist, we would 
cjuickly see this. We’d see what is meant by '‘alteration 
of personality” and by the indivisible unity of personal¬ 
ity.^*^ Since we cannot here study actual patients, let me 
present at least a word picture of an actual case. 

This is the story of Edward G., the college student 
mentioned at the beginning of Chapter I, who on a sud¬ 
den impulse one day choked a young woman to death. 
It is not a case that illustrates any single clear-cut con¬ 
cept. If it is helpful, it is rather because it represents the 
really difhcult ca.ses, for which no solution is readily 
apparent. 

The facts of the case have been fully recounted in a 
book by Richard Gehman, entitled A Murder in Para¬ 
dise. The following account is a summary from Geh¬ 
man’s book. 

Eddie was born in Pitman, New Jersey, in 1924. Dr. 
Edward A. Strecker, an eminent psychiatrist who exam¬ 
ined him after his arrest for murder, stated that he was 
‘‘very definitely spoiled by his parents and was inade¬ 
quately prepared to meet the stresses of every-day life. 
... His mother . . . was definitely an emotionally pos¬ 
sessive parent. . . . He never received adequate prepara- 
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tion and training for leading a reasonably satisfactory 
personal and social adult life.” 

Gehman in his book calls this a “cautious understate¬ 
ment.” Mrs. G. was “high-strung” and had had a “ner¬ 
vous breakdown.” “Her husband has been described by 
acquaintances as a mild-mannered, inoffensive, almost 
ineffectual man, who must have been unaware of, or un¬ 
able to do anything about, his wife’s extremely protec¬ 
tive attitude toward their son. A neighbor remembers 
that when little Eddie, as he was always called, was put 
out to play in the yard behind the house, Mrs. G. either 
poked her head out the door or ran outside every five 
or ten minutes to have a look at him.” 

Whenever Eddie went out with another boy for a hike 
or to play ball, his mother told him to be careful and 
not to get hurt, and would repeat the warning over and 
over. 

The mother’s disposition affixed itself to the boy. One 
of his elementary schov:)! teachers, who had taught for 
twenty years, recalled him as one of the most nervous 
children ever to sit in her room. Although he had an 
EQ. of 119-120, he graduated seventy-eighth in a high 
school class of seventy-eight. 

He was an athletic star in high school and was, as he 
himself said, “a big frog in a little pond.” “Perhaps,” as 
Gehman suggests, “because he was secretly a physical 
coward and needed to prove himself, perhaps because he 
was seeking from the outside world the attention and 
applause and approval he received so copiously at home, 
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whatever the reason he excelled in sports as few students 
have in the entire history of Pitman High.” 

His father and mother were his most avid fans. They 
attended every game, even those with schools miles away 
from home. And they cheered him vociferously from the 
stands. 

It was in sports events that Eddie first began to ex¬ 
hibit the quick temper that friends later called his out¬ 
standing characteristic. He was a poor loser. Once, after 
his team had lost a close game, friends found him in the 
dressing room in an uncontrollable rage beating his fists 
against the metal lockers. 

He was a flashy dresser and while he was apparently 
not actually very popular with the girls, he liked to give 
the impression that he was. Dr. Strecker later said: 

“The pattern of his sex life was, in my opinion, 
definitely abnormal. In his boyhood he never mastur¬ 
bated. I (juite believe tlie statement since [he] is suffi¬ 
ciently well informed to know that there is nothing 
unusual or abnormal in a certain amount of masturba¬ 
tion in boyliood, and in fact it occurs in an overwhelm¬ 
ingly large percentage of boys at some stage of their 
development. During his high school years, and before, 
[he] had no sex relationsliips of any kind. In fact he had 
no sex relationships until he w^as overseas wdih the Army 
in Italy.” 

After graduating from high school in 1943 he enlisted 
in tlie Army Air Force for pilot training. After about six 
months he failed his tests and was declared ineligible to 
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continue pilot training. Instead he worked as a control 
tower operator. 

Eddie was left-handed. His parents made him learn to 
write with his right hand and tried to get him to eat 
with it, but he remained left-handed in most other 
things, including throwing a baseball or a football. 
After two years in the Air Force, he was mustered out. 
His parents insistc-d that he go to college and he entered 
Franklin and Marshall. His record was poor. He was 
placed on probation once and threatened with it at least 
twice more. Some of his friends felt that his feeling of 
inadequacy in college stemmed from his inability to star 
in athletics. He went out for football and for basketball, 
but failed to make either team. While still in school he 
married a girl from his home town. TTliey had financial 
troubles and mother-in-law troubles. The sexual aspect 
of tlie marriage was not satisfactory. 1 hey did not want a 
baby, but the wife objected to the use of any contracep¬ 
tives, and so withdrawal was practiced. “The whole pat¬ 
tern of his sex life, ' said Dr. Strecker, “is one of imma¬ 
turity and inadequacy." 

After the first year of married life his friends noticed 
that he was developing a habit of affectionate conduct 
toward other girls — in what was supposed to be a joking 
kind of way. He was quick to kiss them on the cheek, put 
his arm around them, make remarks that were a bit 
risque or make jtxmlar proposals like, “Let’s go out to 
the park and neck." This was all done in a joking way, 
but some of the girls thought he was not joking at all. 

By the senior year in schocjl the marriage began to 
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disintegrate. There were payments due on a car Eddie 
had bought, payments due to a finance company, school 
and fraternity bills. His wife was working, but her pay 
check was less than $45 a week. She wanted to have a 
child, in the hope that it might bolster up their mar¬ 
riage, but he was adamant; he was frantic to quit school 
and make money instead of pinching pennies at college. 

Apparently his wife began to worry about his per¬ 
sonality because she induced him to go to the Guidance 
Center at the college and take some tests. The couple 
went home to Pitman for the 1949 Christmas holidays, 
staying part of the time in the home of each of their 
parents. He went through a depressing emotional expe¬ 
rience when he told his mother that he might not gradu¬ 
ate because of poor grades. She got very excited and 
started to cry. When lie returned to the (ampus he was 
in a terrible emotional state. Gehman states the situation 
with perception: 

“The worries, fears, guilts and doubts inside him 
could be contained no longer. They had to be released; 
he had to do something—to release them, to prove to 
himself that he was a man, and to prove it to the world. 
He could not have been consciously aware of his need; 
he could never have articulated it in detail. If it had 
been suggested to him, he probably would have scoffed. 
Intimations of inner violence are intolerable to one so 
bent upon being socially acceptable. They exist only in 
others; in less respectable people, not in fraternity 
brothers or athletes or campus politicians. Yet the pow¬ 
erfully assertive impulses were there, and the conscious 
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of Edward G. shut itself off, for a time, and obeyed its 
lower, darker brother. On Tuesday, January 10, 19v50, 
he met Marian Louise Baker, took her for a ride, and 
killed her.” 

He was never able to say later exactly why he killed 
the girl. He had gone downtown with the idea of seeing 
a movie. He happened to meet the girl on the street. He 
knew who she was, but had never been a close friend. 
She accepted his invitation to take a ride in his car, and 
they drove out past the country club. There, according 
to his written statement to the police, “I stopped the car, 
reached over and choked her. She screamed and got out 
of the car and I chased her. She didn’t get very far. I 
continued choking her. 7 hen 1 went and got the keys 
out of the car and opened it up and got the lug wrench. 
I hit her with it, I don’t know how many times. I pulled 
her body down below the knoll by the garbage pile, 
threw her pocket book away, not too far, and got back 
in my car and drove back to the college. ...” 

He was aware of the pressures and other resentments 
stirring inside him but only vaguely. His own explana¬ 
tion was that ‘‘I did it on an impulse.” He did not, per¬ 
haps he could not, say more. The word “impulse” 
apparently seemed to him to be explanation enough. 
But this was almost certainly not what the law would 
recognize as an irresistible impulse, even where that is a 
defense, which it is not in Pennsylvania. 

Gehman offers a fuller explanation when he says that 
in battering the girl’s head to an almost unrecognizable 
mass, . . he was not merely killing her. All his life, 
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women had loomed over him as vicious symbols of au¬ 
thority, tantalizing, shadowy mistresses who controlled 
him and yet who taunted him by remaining ever out of 
grasp. While they used him as they wished, they whis¬ 
pered that he could dominate them—but he could not. 
They were too tricky, too elusive too ultimately unat¬ 
tainable. Every mundane problem confronting him on 
the afternoon of January tenth was in some way con¬ 
nected with a woman. He could not bear it. The hostil¬ 
ity, festering perhaps from the time he had been trained 
to the toilet, screamed for release. He did not simply 
kill Marian Baker. He killed his mother, teachers in 
school who had twisted him into learning, nurses in the 
Army hospital, whores in Italy, laughing and witless Pit¬ 
man girls, his wife, his wife’s friends, his friends’ wives 
and girls, girls he saw on Lancaster and Pitman streets, 
girls he observed while at work in his various part-time 
jobs, every girl and every woman he had hated and 
simultaneously wanted. He murdered them all.” 

Dr. Strecker gave it as his opinion that the defendant 
was “extremely immature, very insecure, and very inade¬ 
quate in his personality.” Later in his testimony he said: 

. . . while I do not believe Eddie . . . was totally irre¬ 
sponsible, or completely incapable of distinguishing between 
right and wrong, yet I believe very strongly and very defi¬ 
nitely his degree of responsibility, both medical and legal, 
must be assessed at very much less than that of the normal 
person, and that in both the psychiatric and legal sense he 
has an abnormal personality, and at the time of the crime 
and at this time has a latent psychosis, or mental disease, 
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scluzophrenia. . . . Therefore I [say] his responsibility must 
be assessed at much less than the average person. ... I 
therelore believe he did not have sufficient or average capac¬ 
ity to understand the nature and quality of his act. 

The jury, after deliberating for four and a half hours, 
found the defendant guilty of murder in the first de¬ 
gree, and fixed the penalty at death. He died in the 
electric chair on April 23, 1951. 

The facts of this case have been related at length 
because only from illustrative cases can we get a sense 
of how mental abnormality actually manifests itself. The 
case is not intended to prove any contention. It cannot 
be shown that executing this young man was a miscar¬ 
riage of justice. This was not a case of gross and obvious 
disorder. But that is exactly why it is the hard kind of 
case. The raving maniacs and the drooling idiots are 
easy to spot, and juries are not likely to have difficulty in 
assessing their condition. The hard cases are those that 
are more or less like this one. 

Revising the test would not make these hard cases 
easy, nor would it necessarily have produced a different 
result in laddie’s case. But a more realistic rule would at 
least have permitted a more realistic appraisal of his 
actual condition, instead of focusing on whether he knew 
right from wrong. Of course he knew that killing was 
wrong, and if that is the test, the problem is easy; he 
was responsible and properly punishable. The trouble is 
that this makes it too easy, for even the most seriously 
disordered psychotics usually know that much. As Dr. 
Philip Q. Roche of Philadelphia has said, any intelligent 
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parent and anyone else who has had experience in child 
rearing knows that behavior problems are not merely a 
matter of failure to “know” what is wrong. When we are 
concerned about a child’s bed wetting, thumb sucking, 
or temper tantrums, or cruel conduct toward pets or 
other children, we are likely nowadays to consult a doc¬ 
tor, but we don’t demand that the doctor confine Iris 
examination to the question of whether the child 
“knows” better. 

Criminal law “is our child rearing system for grown¬ 
ups.But it is preoccupied with whether the wrong¬ 
doer “knew better.” It ignores emotional drives, uncon¬ 
scious motivations and all the other factors that not only 
every psychiatrist, but every intelligent mother knows 
are also highly relevant. 

“Why is it that delinquents so earnestly promise and 
so often actually intend, to be good, yet so frequently 
fail to live up to their promises and intentions? The 
answer is that deeply-anchored, subsurface, and fre¬ 
quently unconscious forces are too powerful to be modi¬ 
fied by a kindly talk with a judge or probation officer, 
or by the threat of punishment. Admonishing the child, 
exacting promises of good behavior, threatening with 
commitment, fining parents—all these are relatively 
superficial means of dealing with the probleiii.”^^ 

Failure to appreciate the role of the unconscious 
makes us fail to understand the true nature of many 
crimes. In sex offenses, for example, the obvious motive, 
sexual gratification, is not always the real one. Studies 
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of sex offenders show that there is an unconscious motiv¬ 
ation at work in many cases which is quite different. 
Bernard Glueck reports that 68 percent of the sex of¬ 
fenders examined by him in Sing Sing denied that they 
had any or more than partial sexual gratification at the 
time of tfieir offense. “Tlie most common motivation,” 
he reported, “is the attempt to prove that they are sexu¬ 
ally potent, that they are not castrated, and that their 
sexual function is normal. Fliis need arises from the 
very intense feelings of genital inadequacy and impo¬ 
tence suffered by these men.’"*** 

I here is also likely to be an unconscious motivation 
at work on those who punish the sex offender. Iron¬ 
ically, while the sexual impulse is often less strong in 
the sex offender than we suppose, it is often much 
stronger in the rest of us. The urge to punish sex of¬ 
fenders is strong because we know how strong the sexual 
impulse is in ourselves; consciously or unconsciously 
we fear that we might do what the sex offender has 
done. This disturbing thought we exorcise by publicly 
repudiating the wicked wretch and piously calling for 
his punishment. 

Among the most curious manifestations of the uncon¬ 
scious is the wish to be punished. There are individuals 
who, tortured by the memory of some secret wrong¬ 
doing—or even some wholly imaginary wrongdoing— 
are so overwhelmed by a sense of guilt that they actually 
seek punishment. Often this seeking is .below the level 
of consciousness, but it is there. The exhibitionist who 
repeats his act day after day at the same place and time, 
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the “accident prone,” the killer who leaves some 
strangely careless clue, or who feels called upon to do 
something to attract suspicion to himself afterward— 
all these are likely to be driven by some deep-seated 
guilt feelings to conduct that will lead to punishment. 

This notion of a desire for punishment will strike the 
layman when he first encounters it as bizarre and far¬ 
fetched—one of those rather imaginative psychoanalytic 
concepts that laymen sometimes find so hilariously 
funny. But if one reads the life histories of some of these 
persons, and comes to appreciate how intense these guilt 
feelings are, one can see why psychiatrists accept the 
phenomenon as very real. 

Overwhelming and insufferable guilt feelings in fact 
occur much more frequently than incapacity to know 
the wrongfulness of a criminal act. It is the M’Naghten 
notion that is farfetched. 

As Dr. Gregory Zilboorg said years ago, “. . . except 
lor totally deteriorated, drooling, hopeless psychotics of 
long standing, and congenital idiots—who seldom com¬ 
mit murder or have the opportunity to commit murder 
—the great majority and perhaps all murderers know 
what they are doing, the nature and quality of their act, 
and the consequences thereof, and they are therefore 
legally sane’ regardless of the opinion of any psy¬ 
chiatrist.”^ 

But overawareness of the wrongfulness of one’s acts is 
all too common. In the depressive phase of manic- 
depressive psychosis the patient is likely to feel that he 
has committed unforgivable sins, that he is worthless, a 
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burden to his family, a damned soul. Suppose a person 
in such a depression decides to commit suicide, and to 
take his family with him, to save them also from the 
sufferings of the world. This is no mere imaginary situa- 
tion; it is exactly what is likely to happen in such cases. 
Every depressed patient is a serious suicide risk. The 
right and wrong test would make such persons crim¬ 
inally responsible, yet probably most of us would feel 
that responsibility should not justly be imposed in such 
cases. 

It is ironic but true that “good ” people experience 
more guilt feelings than ‘'bad” people. A good person is. 
one who exercises a lot of self-control in shunning temp¬ 
tation, Sucli a person necessarily does a good deal more 
thinking about these temptations than the person who 
yields easily. The good girl feels a good deal more 
ashamed about an illicit kiss or even her own sinful 
thoughts than the bad girl about her misdeeds. We call 
the latter a woman of easy virtue; it’s a good term, and 
with reverse English we may call the former a woman of 
uneasy virtue. Guilt feelings and an uneasy virtue are 
the price the good person pays for not being bad. Some¬ 
times the price is higher—loss of one’s sanity. Faced with 
inner conflicts that they cannot resolve except in either 
acting out in crime or living out in mental illness, peo¬ 
ple have gone mad to avoid crime. Instead of commit¬ 
ting actual crime, they begin to manifest conduct that 
their relatives and friends can only call crazy, but which 
is actually a symbolical and allegorical acting out of 
their criminal impulses.^® Of what use is a test of knowl- 
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edge of right and wrong to these poor wretches, whose 
failing is an all too painfully strong knowledge of right 
and wrong? 

71ie law’s conception of how the human personality 
functions is as defective as was the 1843 conception of 
the structuTc of the atom. As much progress has been 
made in the last century in psychology and psycliiatry as 
in physics. It is as frustrating to try to force modern 
psychiatric diagnoses into the discarded concepts and 
terms of a hundred years ago, as to force scientists to 
describe nuclear physics in terms of matter made up of 
atoms and molecules only. 

Suppose if we asked a physicist on the witness stand to 
explain nuclear fission and he started talking of the 
composition of the nucleus in terms of protons, neutrons 
and mesons, we were to stop him and say tliat the law 
is not interested in these concepts, but recognizes only 
atoms and molecules and that therefore he must make 
his explanation in those terms only. That is not an un¬ 
fair comparison with what we ask of the psychiatric 
expert. He is trying to explain the behavior of an atom 
of humanity, one personality. That personality is, in 
modern psychiatric conception, a highly complex organ¬ 
ization, whose behavior is governed by the interaction 
of its various components and its environment. 

Today intelligent laymen, including some lawyers, are 
beginning to understand the psychiatrists’ view of hu¬ 
man personality and of human behavior, and to want to 
bring the law into accord with it. 



CHAPTER THREE 


The Search for Certainty 


Perhaps the primary ohjec tion that has been raised 
against Dr. Ray’s product rule is that it would submit 
the insanity delense to the jury without giving them 
the guidance oi any dehnite tormula or criterion. 

J he advantage of a formula,” it is said, “is that it 
serves to limit the arbitrary element and to promote uni¬ 
formity as well as to help the jury to decide between 
conflicting views. It is as mudi a safeguard for the 
offender in some cases as in others it is a safeguard 
unjustifiable accjuittals on the ground of insan¬ 
ity. 1 o have no rule at all would be to leave the decision 
on which often a man’s life depends to the uncertain 
variations of ethical standard and emotional reaction 
wliich may influence the minds of members of a jtiry.”^ 
Since tfie decision as to responsibility must be made 
by laymen, to whom the expert witnesses in tfieir testi¬ 
mony and the judge in his instructions must communi¬ 
cate, it is a desideratum if not an essential of any rule 
that it lend itself to communication with tlie jury. A 
rule that jurors can understand and apply with some 
ease not only helps them decide a difficult question, but 
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also helps obtain uniformity of decisions by different 
juries, and so helps attain our ideal of "equal justice 
under law.” To the extent that a clear rule could elim¬ 
inate arbitrariness of decision it would also relieve the 
juror of personal moral responsibility for the decision. 
The juryman’s task is onerous enouoh at best. In a 
serious case it is distressing to liave to find a man guilty 
even when the juror is shielded from guilt feelings by 
the knowledge that the law is clear and permits no other 
verdict. If the law is unclear and leaves the decision to 
the conscience of the jury with no definite rule to bind 
him, the burden can be more than we have a right to 
impose. 

A definite rule would also aid predictability of results. 
Where the prosecutor could predict that the defendant 
would be acquitted on the ground of insanity if brought 
to trial, he might be willing to allow him to be com¬ 
mitted as incompetent to stand trial, or accept a plea of 
not guilty by reason of insanity. Conversely, an unpre¬ 
dictable rule may encourage merely frivolous and dila¬ 
tory pleas of insanity. 

A clear and definite rule may aid the defense in some 
cases. When a shocking crime has aroused public excite¬ 
ment and alarm, and the diagnosis is one of incurable 
and dangerous disorder, the jury’s conscious or uncon¬ 
scious fear may lead it to vote for the death penalty as a 
kind of euthanasia. This may happen under any test, of 
course, but it would seem more likely to happen where 
the test is vague than where it is clear and the defendant 
clearly comes within it. 
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No, there is no doubt that a clear and simple rule 
would be a Good Thing, Clarity and simplicity are al¬ 
ways desirable, and in law, they are rare and precious 
jewels among the heaps of scoriaceous dross produced by 
the legal mind at work. 

1 hose who argue that the Durham case rule is too 
indefinite say or at least assume that the existing law is 
less so. The main argument for the traditional right- 
and-wrong test has been that it satisfies the need for a 
rule that is clear and certain. Its adherents admit that it 
is old. Most of them today are ready to concede that it is 
based on an outmoded and fallacious psychological 
premise, which concentrates on intellection as the only 
relevant aspect of mental responsibility, and ignores 
volition, emotion and the influence of the unconscious. 
They concede that in ignoring the factor of volition, it 
is even legally unsound, since capacity to choose whetfier 
to do or refrain from doing the act is regarded as essen¬ 
tial under any civilized concept of criminal intent and 
responsibility. Judges and writers have sometimes ad¬ 
mitted that the test ought logically to be broadened, but 
have refused to broaden it because they feared the 
broader test would be too uncertain, too difficult to 
prove or disprove, or to easy and therefore too danger¬ 
ous." In short, we are told that it is necessary to sacrifice 
both scientific validity and legal logic in the interest of 
certainty. 

Unfortunately, when we try to lay down a pat and 
simple rule to cover complex and varying situations, we 
wind up with either (1) a rule that is too rigid and 
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which we find we have to circvimvent by fictions, by 
spurious interpretations, by administrative dodges or by 
open or covert violation; or ( 2 ) a rule that is so general 
and indefinite that it actually says nothing—like “a per¬ 
son is not negligent if he exercises due care.” 

Let us look at the right-and-wrong test and see whether 
it is as clear and simple as sometimes assumed. At first 
reading, it does seem commendably clear. Compared to 
the recondite polysyllables that laymen associate with 
legal language, or the equally esoteric jargon of psychi¬ 
atry, this is practically basic English. But is it clear and 
easily understood? Let us take a sharper look at some of 
these simple words, and ask what they mean. What is 
meant by knowing the “nature and quality” of the act? 
“A madman who believes that he is squeezing lemons 
when he chokes his wife,” to quote an example from 
the comments to the Model Penal Code being drafted 
by the American Law Institute, would obviously not 
know the nature and quality of his act. (I put aside the 
possibility that he’s right; that she is a lemon.) But 
suppose he knows it is his wife, but chokes her because 
of a delusion that God had commanded him to do so, 
for the salvation of mankind. He would know the 
physical nature of his act, but would he know its qual¬ 
ity? Does the word quality refer to a different aspect of 
perception from “nature,” or do the two words mean 
the same thing? After 112 years we still don’t know. In 
an English case decided in 1916, it was held that the two 
words mean only one thing—and that that one meaning 
is limited to knowledge of the physical nature of the 
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act.*'^ That seems to leave the words “and quality” as 
mere surplusage. Is this English interpretation law in 
this country? There is no discussion of this question in 
the cases. And certainly the words themselves don’t tell 
us. How clear is the test? 

Not only is it not clear whether “nature” means 
something different from “quality”; there is not even 
agreement as to whether that whole phrase, “nature and 
quality,” means anything different from knowledge that 
the act is “wrong.” Some cases omit reference to “nature 
and quality” entirely and word the test simply in terms 
of whether the defendant knew that the act was “wrong.’’ 
Suppose a Pennsylvania trial judge worded the test that 
way in his instructions to the jury. Would that be 
material error? There are no Pennsylvania cases on it. 
New York has held that this would be error. Two or 
three other states have said no, it would make no 
difference. Still other courts seem to assume that it 
makes no difference, because Uiey use both forms of 
wording and apparently regard them as synonymous.^ 
How clear is the wording? 

If both parts of the test are used, does it matter 
whether they are joined conjunctively or disjunctively? 
The Pennsylvania court had that question before it as 
recently as 1953, in the Smith case.® 

And what about the word “know,’’ the key word in 
the knowledge test? As just said, a man may know the 
physical nature of the act, but he may be quite incapable 
of comprehending its true significance. The man charged 
with choking tiis wife may have known it was his wife’s 
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throat he was squeezing, but his understanding of the 
act and its wrongfulness may be on a superficial, verbal 
level, without any real insight into its full significance 
or its consequences for her or for himself. That is, his 
knowledge of its wrongfulness may be only like that of a 
small child who knows it is “naughty” to hit his baby 
sister with a hammer, but who can’t distinguish the 
naughtiness of breaking the head of a doll from that of 
bashing in sister’s skull.® 

It has been argued that “knowing” denotes not only 
insight into the significance of the act, but also ability 
to make use of such knowledge.^ Most courts would 
probably reject such broad interpretation of the word 
“know.” But if such an interpretation were ably pre¬ 
sented by counsel, is it certain that a given court would 
not accept it? Does the wording of the rule clearly ex¬ 
clude it? 

The concept of “wrong” is patently ambiguous. Does 
it mean morally wrong, or illegal? Does the man who 
knew the act was against the law, but who heard God 
command him to do it, know that the act was “wrong”? 
A few cases have held one way—and a few have held the 
other.^ How clear is the test? 

I could go on. Let it suffice, however, to add only a 
quotation from Professor Sheldon Glueck. Thirty years 
ago, in his authoritative book. Mental Disorder and the 
Criminal Law, he said: 

Perhaps in no other field of American law is there so 
much disagreement as to fundamentals and so many con¬ 
tradictory decisions in the same jurisdictions. Not a modern 
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text or compilation begins the discussion of the subject of 
insanity and its relation to the criminal law without a dole¬ 
ful reference to the chaos in this lield.B 

So niuch for the notion that the right-and-wrong test 
has given us clarity and certainty in the law. 

The ambiguities mentioned above are all within the 
law itsell. That is, they are ambiguities concerning the 
meaning of strictly legal concepts. We get into other 
ambiguities when we try to translate these legal con¬ 
cepts into psychiatric ones, or vice versa, because the 
fat.t IS that this traditional right-and-wrong test does not 
ht into present-day psychiatric thinking, and it cannot 
be made to fit. The law simply does not talk the same 
language as the psychiatrist. 

In consequence, it is almost impossible for the psychi- 
atiist in a court room to say anything that seems to him 
meaningful. We do earnestly seek the psychiatrist’s 
opinion on the defendant’s condition, but we insist that 
he talk our language. Oh, we may let the witness talk a 
while in his own way, but ultimately we insist that he 
get down to the issue—did the defendant at the time 
of the act know the nature and quality of the act, and 
if so, did he know that it was wrong? That is the “clear 
and easy” test of which we are so proud. But the psychi¬ 
atrist doesn’t find it easy. He doesn’t find it at all easy. 

Suppose it is his opinion that the accused knew the 
physical nature of his act, but had no real appreciation 
of its enormity, its significance or its implications; also 
that tlie accused if asked, and if he gave a truthful 
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answer, would be able to say he knew it was wrong. But 
he is seriously psychotic; his disorder has significantly 
affected his personality, his outlook and his behavior; 
and the psychiatrist is convinced that the act can be 
attributed tQ the disorder. How is he to testify? On the 
witness stand lie is not asked merely to explain his 
diagnosis, his conclusions and his reasons therefor; he 
must address himself to a concept that has no validity in 
his eyes. To make sense of the lawyers’ questions he 
must translate the legalistic concepts they insist he talk 
about into the psychiatric realities that he knows about. 

There are no scientific formulae or guides for this job 
of translation.^^ Each witness must make his own sub¬ 
jective interpretations. In practice, he will probably 
resolve the difliculty by equating the aspects of deviation 
that tlie law considers relevant with deviation from the 
normal generally. In other words, he will be inclined to 
act on the assumption that if the person is seriously dis¬ 
ordered, his capacity to understand or to conform is 
equally disordered. It is no secret that many psychiatrists 
do tliat right now; if the person is suffering from a 
psychosis, they find him “insane” within the legal test, 
otherwise not. Others probably work out other interpre¬ 
tations. To a large extent the witness must do his inter¬ 
preting extemporaneously, in response to questions put 
to him on the stand. Not surprisingly, the experts re¬ 
tained by tlie prosecution tend to interpret the test so 
as to reach one conclusion, those retained by the defense, 
another. Yet both may in fact agree completely in their 



[4^] The Urge to Punish 

clinical diaonoscs; if allowed, they would probably have 
no dilficuliy in agreeing on a joint report. 

I he frustrating blind alleys that we get into when we 
insist on the medical witness’ expressing a diagnosis in 
terms o[ knowledge of right and wrong, is well illus¬ 
trated in the Durham case itself. The only expert heard 
in that case was asked whether he would say that 
Durham knew the difference between right and wrong 
on the date of the criminal act. He replied, “As I have 
stated before, if the question of the right and wrong 
were propounded to him he could give you the right 
answer.” Here the court interrupted and the following 
colloquy took place: 


The Court. No, I don’t think that is the question, Doctor 
not whether he could give a right answer to a question, 
but whether he, himself, knew the difference between right 
and wrong in connection with governing his own actions. 
... If you are unable to answer, why, you can say so; I mean, 
if you are unable to form an opinion.” 

The Witness. “1 can only answer this way: That I can’t tell 
how much the abnormal thinking and the abnormal expe¬ 
riences in the form of hallucinations and delusions—-delu¬ 
sions of persecution—had to do with his anti social behavior. 


1 don t know how anyone can answer that question 
categorically, except as one’s experience leads him to know 
that most mental cases can give you a categorical answer of 
right and wrong. But what influence these symptoms have 
on abnormal behavior or anti-social behavior—” 


The Court. “Weil, your answer is that you are unable to 
form an opinion, is that it?” 


The Witness. “I would say that that is essentially true, for 
the reasons that I have given.” 
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Later, when defense counsel sought elaboration from 
the doctor on his answers relating to the “right and 
wrong" test, the court cut off the questioning, saying 
“you have answered the question, Doctor."^^ 

As this colloquy shows, even when the psychiatrist 
tries to answer the question that the law regards as all- 
important, he is expected to do so categorically; his 
interpretations and explanations are likely to he brushed 
aside as irrelevant. In the Durham case, the doctor’s 
effort to explain the difference between “knowledge" 
of wrorigfulness on the merely verbal level and a more 
penetrating comprehension of the implications of the 
act was obviously of no interest to the trial judge. Did 
the accused know right from wrong—yes or no? That’s 
the question, and the answer to that one question is all 
that really counts. 

The psychiatrist knows that this is the crucial ques¬ 
tion. He knows that it doesn’t ask merely for a medical 
opinion. In effect it asks the doctor to express his judg¬ 
ment as to whether the accused should be held guilty or 
not. He knows that if he says yes, the defendant knew 
that the act was wrong, he is saying that he is legally 
sane and punishable, although his own opinion actually 
may be that the accused is seriously disordered and that 
the act was committed in consequence of the disorder. 
Should he say no? That answer would perhaps come 
closer to expressing his true judgment that the de¬ 
fendant was not mentally responsible for his act, but, 
strictly and literally, it would be untrue. As the Group 
for the Advancement of Psychiatry has said, “This leaves 
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the witness with his intellectual honesty at stake and no 
escape, Howe\er he answers, cross-examination will 
reveal that he cannot give any relevant information 
about the defendant’s condition w’ithout contradicting 
himself. 

No wonder that so many of our ablest psychiatrists 
refuse to scive as expert witnesses. "Their dissatisfaction 
with the traditional legal test has been well stated by 
Dr. Robert Waelder: 


Many psychiatrists seem to resent a situation in which 
they are compelled to speak a language not their own, 
which they either feel to be prescientific or which tliey, 
rightly or wrongly, suspect to be loaded with metaphysical 
implications not easily {jerceived. 

Clinical psychiritrisis are used to thinking in terms of 
syndromes (such as delusions, hallucinations, depressions, 
elations, etc.) or ol disease entities (such as schizojihrenia, 
manic-depressive psychosis, etc.). Those who have absorbed 
psychoanalytic concepts are also accustomed to think in dy¬ 
namic and genetic terms such as inner conflicts and their 
attempted solutions, and the conditioning by childhood ex¬ 
perience. But in neither case do the terms “right” or 
“wrong,” essential in applying the M’Naghten rule, or the 
concept of “knowing” the difference between right and 
wrong, carry a precise psychological or psychiatric meaning. 
... -As a result, the psychiatrist is prevented from using the 
language in which he has been trained to organize his 
thoughts and in whch the meaning, the fringes of meaning 
and the implications of each term are familiar to him. In¬ 
stead, he is forced to testify in a language not his own, and 
he cannot be sure of the implications which his words may 
seem to carry to the judge or to the jury. 
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Jurists sometimes do not seem to realize that this is a real 
problem. Since the words of the M’Naghten rule do not 
seem problematic to them, they are inclined to conclude 
that the reluctant psychiatrists are slow in fulfilling their 
civic duties or are actually trying tcj obstruct the administra¬ 
tion of the law because they disapprove of it.^-’^ 

We lawyers also expect the psychiatrist to give us 
exact answers. Psychiatry is Science, and like everyone 
in our twentieth century civilization, we fiave tremen¬ 
dous faith in what the scientihc method can do. We 
don’t distinguish very carefully between the medical and 
the physical sciences. We are sure that the physical 
sciences are marvelously exact, and we assume that 
medicine today is equally exact. In the trial of Eddie G., 
discussed in Chapter II, the prosecuting attorney cross- 
examining an expert witness for the defense, put this 
question to him: 

Now, Doctor, I show you a ruler. Now, let us assume that 
the bottom of this ruler as it touches the witness stand here 
has reached the level of what we call legal insanity. Let's 
assume the top of the ruler ... is a normal person. Where 
do you place [the defendant]? 

The doctor, although saying that it was “just a guess,” 
felt called upon to make such a guess, and he placed the 
defendant at 6iy^ inches.^'* 

We expect scientists to have testing devices by which 
they can give us such measurements. But they don’t. 
The fact is, as Ranyard West has reminded us, that 
medicine, and especially psychiatry, is not yet an exact 
science. It is rather a mixture of science and art. Every 
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one of the psychiatrist’s most “confident statements about 
emotion, reason, and will tails off into uncertainty and 
inexactitude in matters of deg^ree, completeness, or 
category.’ Indeed, in tlie past hundred years, the 
manifestations of mental disorder have become more 
diffuse and less articulated in outspoken symptoms. 

Pending the rnillenium when psychiatrists will know 
all things, the lawyers will have to bear with such uncer¬ 
tainty and inexactitude, and to accept the fact that at 
best, the diagnosis of mental illness cannot be expressed 
wholly in terms of specific components but depends 
very largely upon clinical skill and experience which 
cannot wholly be verbaliced.^^ 

But I am not here to weep over the tribulations of 
psychiatrists who venture to take the witness stand as 
expert witnesses. What concerns us more is how all this 
effectuates what we said is the primary function of the 
test, to guide the jury. When the legal test is so meaning¬ 
less to psychiatrists that the expert for the prosecution 
can come up with one conclusion and the expert for the 
defense with the contrary conclusion—although both 
may agree in tlieir psychiatric diagnosis—have we really 
a test that provides a clear and simple guide for the 
jury? What too often happens is that the jury, noting 
only that the experts disagree in their conclusions as to 
whether the defendant was or was not “insane,” are 
confused and irked by the apparent inexactitude of the 
science of psychiatry and the apparent venality of psy¬ 
chiatrists. So they throw out all the expert testimony 
and apply what they are pleased to call their common 
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sense in deciding wfiether the fellow was crazy or not. 
When we are told that the product rule fails to give 
the jury a clear and easy yardstick to apply, I say we 
should look to how the right-and-wrong yardstick really 
works. For one thing, it should be interesting to learn 
how juries use the right-and-wrong test, to see if they 
find it as clear and simple as it is said to be. But the legal 
profession has traditionally preferred not to find out 
what actually goes on in the jury room. Now, however, 
a study of the jury process is being made at the Univer¬ 
sity of Chicago Law School. 

No findings have been published as yet, but the peo¬ 
ple in charge of the study have been good enough to 
give me tfieir working papers on one specific study they 
have been running. That is an experiment in which the 
facts of the Durham case were presented to a number 
of mock juries. The jurors were drawn from the regular 
Chicago Municipal Court Jury Pool. They heard the 
evidence in the cases and deliberated and returned a 
verdict just as in an actual case. They were also asked to 
fill out questionnaires before the trial, after the trial but 
before deliberation, and after the jury verdict. Various 
factors were found to affec t the juror’s tendency to find 
the defendant sane and guilty, or insane: the juror’s 
socio-economic status, his occupation, his education, 
wlieilier he is white or Negro, even whether he is an 
Episcopalian or a Methodist, the seriousness of the 
crime charged, and the juror’s general attitude toward 
criminals and punishment generally. But one factor 
that did not seem to affect the results was the instruc- 
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tions of the judge on the law governing insanity as a 
defense. Half the juries were given the righoand-wrong 
test in their instructions: the other half were given the 
product rule. This did not seem to affect the verdicts 
one way or the other. Alter the trial, the jurors were 
told that there was another possible rule and were 
asked (1) whether instructions giving the other rule 
would have led the juror to a different decision; and (2) 
which of the two rules the juror felt the court sliould 
use in the future. There was little pattern to the results. 
Some jurors who found the defendant insane under the 
right-and wrong test said they would have found him 
sane under the product rule. Of those who found him 
insane under the product rule, only one said he would 
have found him sane under the right-and-wrong test. 

These results accord with the actual facts of the 
Durham case. In the first trial, where the jury was given 
the right-and-wrong and irresistible impulse test, the 
jury found Durham guilty. After reversal by the Court 
of Appeals and the establishment of the new product 
rule, Durham was retried. This jury, instructed under 
the new rule, also found him guilty.^® 

1 he results also support what experienced judges and 
lawyers have long told us—that juries decide the defense 
of not guilty by reason of insanity on more pragmatic 
bases than the written instructions. 

Sir James Stephen told us that in 1883 . ‘‘Juries,” he 
said, care very little for generalities. In my experience 
they are usually reluctant to convict if they look upon 
the act itself as upon the whole a mad one, and to 
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acquit if they think it was an ordinary crime.Seventy 
years later, the Lord Justice General of Scotland told the 
Royal Commission on Capital Punishment essentially 
the same thing. “However much you charge a jury as to 
the M'Naghten Rules or any other test,” he said, “the 
question they would put to themselves when they retire 
is—'Is this man mad or is he not?’ ” The Commission 
felt that “English juries often do the same.”^’^ Experi¬ 
enced judges would say the same of American juries.^^ 

“The most convincing answer,” said the Royal Com¬ 
mission, to the argument that abolishing the rules would 
leave too large a task for the jury, “seems to us to be 
that they so often perform it already in cases where the 
application of the M’Naghten Rules would lead to a 
clearly wrong verdict.”^^ No matter how the jury is 
charged, the way they actually approach the question in 
the jury room is probably pretty much in accord with 
the New Hampshire rule. They may not articulate it 
precisely, but if they are convinced that the defendant 
really was seriously disordered, and that it was this fact 
that led to the crime, they will usually acquit. 

The way people function is probably determined as 
much by their personality dimensions and systems of 
values as by their methodology or the rules they profess 
to follow.d his is as true of jurors as of the rest of us. 
A juror functions as he does not merely because of the 
teclinical instructions given him by the judge, but also 
because of the system of values that he brings to the 
task. By system of values I include the contributions 
made by one’s education, not only in school but in all 
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the experiences of one’s life that have stimulated and 
eniiched, modified and chastened, one’s capacity to 
understand one s fellow human beings. T he system of 
values of the average man today is different from what it 
was even a century ago. T here has been a tremendous 
spread of democracy and of regard for individual liberty 
and for human dignity. We have more feeling for our 
fellow human beings, including criminals. More and 
more sincerely we are able to say: ‘'There but for the 
grace of God—or but for the grace of a strong super-ego 
—go I.” This is reflected in verdicts, even though the 
law on the books may remain unchanged. 

Not only psychiatrists and jurors, but lawyers and 
judges too are confused by the ambiguities of the exist¬ 
ing test. The test is not only a supposed guide to tfie 
jury and an ultimate issue in the evidence; it is also a 
method by which the appellate court controls the trial 
judge. If the trial judge failed in his instructions to the 
jury to state the test properly, the conviction may be 
reversed. Whether the fatal verbal slip actually made 
any diffei ence is not asked. As I said, we do not try to 
hnd out what actually happened in the jury room. It is 
enough if the appellate court thinks that the error in 
wording might have misled the jury. The result has 
been described by a New York judge: "... as learned a 
charge as the judges try to make, each interpreting the 
statute in his own way, each being fortified by precedent, 
each trying to lay down tfie correct legal test of respon¬ 
sibility, it is a poor lawyer who cannot find some flaw 
in it upon which to argue for reversal. More cases in 
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which insanity is an issue are reversed for erroneous 
wording of the ‘test,’ or for refusal to grant correct in¬ 
structions, or the giving of erroneous instructions re¬ 
garding the test of insanity than for any other reason. 

That is in New York, where if anywhere the rule is 
clear, for there it is set down by statute. And the statute 
is very short and very simple. It says that the test is 
“such a defect of reason as ( 1 ) not to know the nature 
and quality of the act he was doing, or ( 2 ) not to know 
that the act was wrong.” That’s certainly commendably 
simple, if simplicity is our only goal. It’s practically all 
in one- or two-syllable words. But even in New York, 
and certainly wherever else the right-and-wrong test is 
used, cases continue to arise on alleged errors in word¬ 
ing the test. 

As 1 have already indicated, practically every word in 
the test has been the subject of judicial interpretation. 

Even on so fundamental an issue as whether irresist¬ 
ible impulse is a defense or not, the law is not always 
clear even within a given jurisdiction. In Pennsylvania, 
for example, the cases from 1846 to at least 1925 had 
seemed to accept this as a defense. But during the last 
thirty years, the court, as I read its decisions, has seemed 
to repudiate it. Professor Louis Schwartz in 1951, how¬ 
ever, told the Royal Commission that irresistible im¬ 
pulse is a defense. He seems to regard the repudiations 
as mere dicta.^*"" In this state, therefore, the argument 
that it is necessary to have a single, clear test can be 
.answered by pointing out that you have got along with- 
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out clarity for a long time. The same uncertainty has 
existed in other states.^® 

Even where the irresistible impulse test has been 
specifically rejected, text writers and lawyers have some¬ 
times argued that properly construed, the right-and- 
wrong test is broad enough to cover cases where volition 
is wholly or largely al)sent.*^‘ And in England, judges 
frequently do so interpret the M’Naghten rule. What 
sort of yardstick is this, whose markings mean nothing 
at all to psycliiati ists, and mean one thing to some 
judges and something else to others? 

American judges sometimes find some moral support 
in the thought that the M Naghten rule remains the law 
of England. But while this is formally true, the law in 
action has changed very much in England since 1843. 

I lie practice, as distinguished from the rule-in-the- 
books, is already very close to what the product rule 
would provide. The severity of the M’Nagluen rule has 
been materially softened during recent decades by the 
cumulative effect of three steps in the Englisli procedure: 

1. A much larger percentage of persons charged with 
crime is found unfit to plead,’’ that is, so mentally 
disordcied at the time for trial that they are incom¬ 
petent to conduct their defense and therefore to stand 
trial. The number has been rising, both relatively and 
absolutely. During the five years 1944-49, as many were 
found unfit to plead as were found mentally irrespon¬ 
sible at the time of the act. In Scotland, an even higher 
proportion are dispensed of this way.^« And while there 
is disagreement among psychiatrists whether this in- 
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competency involves a greater or lesser degree of mental 
disorder than inability to know the “nature and quality 
of the act'’ or that it was wrong, so as to render a person 
irresponsible under the M’Naghten test, the practical 
fact is that prison medical oflicers and other experts 
seem to construe the former concept more loosely, and 
to declare “unfit to plead” any person suffering from a 
certifiable form of mental disorder. 

2. Although the wording of the M'Naghten rules re¬ 
mains unchanged, their application and interpretation 
are much more liberal today than even twenty or twenty- 
five years ago. It is difficult to generalize, because differ¬ 
ent trial judges vary in the extent to which they will 
take liberties with the traditional formula, and juries 
will vary in the extent to which they adhere to a strict 
instruction by one judge, or jump at an invitation 
to a broader view offered by another judge. But cer¬ 
tainly some judges have offered the jury a very broad 
interpretation. The rule has even been stated liberally 
enough to make irresistible impulse a defense, although 
ostensibly this is not the law. Certainly in cases where 
there is no conflict about the fact that the defendant is 
seriously disordered, and prison medical officers and 
psychiatrists agree that the defendant is “insane” in a 
medical sense, the judge is not likely to require the jury 
to consider whether he literally meets the M’Naghten 
test. Thus Mr. Justice Humphries told the Royal Com¬ 
mission that in such a case, he tells the jury: “You have 
seen the man and the way he behaves and heard two 
witnesses who state the wild things that he did. Every- 
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body is of the opinion that he was insane and the doctor 
has said he is. Consider your verdict.”-^ 

3. Perhaps the most important modification, and the 
one that Americans are perhaps least likely to be cog¬ 
nizant of, is the use of the Prerogative of Mercy, espe¬ 
cially to reprieve murderers condemned to death. The 
death sentence is mandatory in England on a conviction 
ol murder, but less than half of those so condemned are 
actually executed. 1 he Home Secretary reviews every 
capital case before the law is allowed to take its course, 
to determine whether there are grounds lor advising the 
Crown to commute the sentence to life imprisonment, 
tor the purpose of this review the Elome Secretary has 
before him not only all the material that was before the 
trial court, but also a report on the prisoner’s physical 
and mental condition prepared by the prison medical 
officer, and police reports including information about 
the prisoner’s character and antecedents. Where there 
is reason to believe tlie prisoner to be insane, a medical 
inquiry is held. If it appears that the prisoner is certi- 
fiably insane—that is, suffering from a recognized form 
of mental disorder of siu h severity iliat he is a proper 
subject for hospitalization in a mental institution—the 
practice is invariably to reprieve him. “It is not a ejues- 
tion, said Sir John Anderson, “of how mad the person 
is—a certificate by competent medical men that he is 
insane is conclusive. I do not think the Home Secretary 
ever seeks to go behind such a thing.’’^o 

While this practice is of long standing, the tendency 
in recent years, especially since 1944, has been to hold 
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medical inquiries resulting in reprieves in a much larger 
percentage of the cases than was formerly the case.®^ 
This practice has the effect of reducing the M’Naghten 
rule to a much smaller area than would be true if it 
stood unalleviated by the prerogative function. While 
the pardoning power of the American governors is 
similar in nature, in no American state has that power 
been developed to anything like the extent of the British 
Prerogative of Mercy. 

The cumulative effect of these three lines of develop¬ 
ment in England is to reduce the actual impact of the 
M’Naghten rule to a minimum. Half the cases are taken 
care of by the ‘unfit to plead” rule, where the measure 
of unfitness seems broadly to be certifiability. Then, in 
the actual trial where the M’Naghten rule controls, we 
find trial judges frequently giving it a very liberal 
interpretation. Then, if the defendant is found guilty 
of murder, in every case there is review by the Home 
Secretary, to decide whether to recommend commuta¬ 
tion to life imprisonment, and here again the test is 
certifiability. The number of persons against whom the 
restrictiveness of. the M’Naghten case really operates is 
therefore very small indeed. 

The same factors also operate in varying degree in 
the American states. I have no statistics, but it is my 
impression that an increasing proportion of the cases 
are disposed of on a plea of mental unfitness to stand 
trial, instead of by the actual trial in which the disorder 
is raised as a defense. In New York, I understand this is 
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now as prevalent a practice as in England; over half the 
cases are disposed of this way. This has the advantage of 
avoiding the expense and effort of a criminal trial, as 
well as the advantage of employing a less rigid and 
artificial legal test of “insanity.” But it has certain dis¬ 
advantages. Although the accused stands charged with 
a crime, the determination of his guilt or innocence is 
postponed until the time when, if ever, he is sane enough 
to stand trial. In the meantime, the crime stands on the 
books as unsolved, and the defendant has a charge hang¬ 
ing over his head. If recovery does not occur within a 
reasonably short time, it will probably be both imprac¬ 
tical and unfair to try him—impractical because the 
prosecuting witnesses will have cooled or disappeared, 
unfair because the public may feel it undesirable and 
unjust to try a man years after the act, especially since 
the fact of his serious mental disorder at the time when 
he was first arraigned (serious enough to have reejuired 
years of institutional care) indicates that he was prob¬ 
ably also abnormal at the time of the ac t. It would there¬ 
fore seem better to liberalize the test of irresponsibility 
and dispose of the criminal charge, rather than to keep 
an illiberal test, and then circumvent it by finding 
defendants unfit to plead. But if old rules are not re¬ 
vised to meet the felt needs of new times, administration 
will develop practices that evade or at least avoid appli¬ 
cation of the rules. 

The search for a clear and certain rule in this field is a 
misguided one, a manifestation of the all-too-human 
yearning for certainty and order in an uncertain and 
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chaotic world. We long for some mechanical rule of 
thumb—some gimmick—that will make a hard job 
easy. Perhaps this is part of a more pervasive craving for 
unquestioned standards and psychological security which 
Max Lerner has called “The most corroding develop¬ 
ment in the American character.” It is a manifestation 
of that anthropomorphic view of the world that reads 
purpose and design into the workings of natural forces, 
and that leads ultimately to a picture of a rational uni¬ 
verse governed by law. The great spread of scientific 
knowledge during recent times has produced no evi¬ 
dence that supports this picture. Tfie evidence it has 
produced tells us the picture is false. We shall make 
progress faster when we abandon this delusion and pro¬ 
ceed on the basis of what is ascertainable. 

But if the yearning for certainty is not peculiar to law, 
it seems to be particularly strong with respect to law. 
There is a widespread feeling on the part of the public 
that the law ought to lie clear and definite. Even lawyers 
share this feeling. Although they must know that all law 
is a good deal less definite than laymen suppose, lawyers 
make heroic efforts to maintain the illusion of certainty. 
When bar association leaders make speeches about the 
law, we rarely find them talking about the dynamic and 
adaptive character of law. Rather, they emphasize its 
antiquity and its unchanging permanence. This is what 
Jerome Frank called the basic myth of the law.^^ It is 
probably the product of some deep-seated irrational 
drives—but it is not for me to try to psychoanalyze the 
entire legal profession. 


c 
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Stability in the law is important. But while law must 
be stable, yet, as Dean Pound said, “it cannot stand still 
. . . continual changes in the cirx umstances of social life 
demand continual new adjustinents to the pressure of 
other social interests as well as to new modes of endan¬ 
gering security. Thus the legal order must be flexible 
as well as stable. It must be overhauled continually and 
refitted continually to the changes in the actual lile 
which it is to govern. 

Stability is ol much less imj)ortance in the criminal 
law governing insanity as a delense than it is in such 
fields as commercial and j)r()peny law. No mentally 
disordered person consults the law before he kills some¬ 
one to determine whether his disorder is such that he 
will be acrpiitted. In this field, we have no justification 
for demanding definite rules. Mere as in so much of 
public law—of which c riminal law is a jiai t—tlie judge s 
function is not the humlile one ol a])j)lying fixed rules 
to fact situations, as the “slot mac hine'’ tlieory of the 
judic ial function would have us believe, d'he judge, and 
the lawycms practic ing before him, must exerc ise insight, 
judgment and resourcefulness in weighing the compet¬ 
ing social interests that are involved in almost every 
case. Our really good judges have known this and have 
ahvaays acted on their knowledge; they used their wits 
and their soc:ial and political judgment in deciding 
whether precedents should be extended or restricted, 
and it is to their exercise of judgment that the common 
law owes its vitality and its capacity for growth.“Much 
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of the uncertainty of law is not an imfortunate accident; 
it is of immense social value.”^'^ 

The spirit and tradition of our system of law does not 
call for establishing detailed formulations of specific 
“tests” of mental responsibility. Many of our most 
fundamental principles of criminal and of civil justice 
are expressed in broad phrases such as “due process,” 
“unreasonable,” ''mens rea" It is neither legally wise 
nor scientifically sound to try to reduce such principles 
to a body of detailed rules, inflexibly attaching fixed 
consequences to given sets of facts. 

During the 19th century there was a tendency to 
reduce all law to a system of rigid rules. The M’Naghten 
rules are perhaps a manifestation of that tendency. But 
today we are not inclined to look upon law as a sym- 
metrical body of hard and fast precepts imposed upon 
us in a bygone age, inexorably to be followed and to be 
handed on from generation to generation. More often, 
the law in the books gives us only an ideal and a tech¬ 
nique—a general proposition expressing an ideal of 
reasonable and fair balancing of the interests of polit¬ 
ically organized society and tliose of individual liberty, 
and a techni(|ue of legal reasoning for reaching that 
ideal. In such a system, precedents are important as 
illustrations of the teclinicjue, and alscj because con¬ 
tinuity and symmetry in the law are among the social 
interests we want to protect. But the continuity must be 
the continuity of the ideals, and not of detailed rules. 
Changing social, economic or scientific data may require 
changes in the rules to maintain the ideal. We should 



[S^] The Urge to Punish 

not allow adherence to the rule in the face of chan^ins: 

o r> 

data to make us lose sight of the ideal. 

There is constant danger that we may do just that. 
The yearning for certainty is always with us, eager to 
seize upon the spccihc rule as the embodiment of and 
then as the substitute for the iileal. We must be con¬ 
stantly on guard not to allow this human weakness to 
stand in the way of the creative development of doc¬ 
trines and principles adeciuate to the demands that will 
surely be made upon them in a dynamic and rapidly 
changing society. 

“Existing rules and principles,” said Judge Cardozo, 
“can give us our present location, our bearings, our 
latitude and longitude. The inn that shelters for the 
night is not the journey’s end. The law, like the traveler, 
must be ready for the morrow. It must have a principle 
of growth.’’®* 

We have today readied the point where there is sub¬ 
stantial agreement that the right-and-wrong test is out¬ 
moded and needs overhauling. In England, 11 of the 
12 members of the Royal Commission on Capital Pun¬ 
ishment agreed that “the test of responsibility laid down 
by the McNaghten Rules is so defective that the law on 
the subject ought to be changed.’’®' In this country, all 
but one member of the American Law Institute’s Crim¬ 
inal Law Advisory Committe likewise agreed that the 
M Naghten formulaticm is inadequate.®* 

What I have been saying is therefore not original or 
new. We have today a clear con.sensiis among those most 
qualified to judge that the law as it stands in most 
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jurisdictions needs revision. If there is any justification 
for my having used .so many words to restate that con¬ 
clusion. Andr^ Gide has w'orded it for me. “Everything 
has been said already. But as no one listens, we must 
always begin again.” 

The question now is what to put in the old rule’s 
stead. The next chapter discusses the main proposals 
that have been advanced—particularly Dr. Ray’s solu¬ 
tion as embodied in the law of New Hampshire and the 
District of Columbia, and the formulation of the Model 
Penal Code being dratted by the American Law Insti¬ 
tute—and undertakes to answer the question: which 
is the better? 



CHAPTER FOUR 


Two Roads from M’Naghten 


7 houghtful students of the subject have today largely 
come round to the view that the right-and-wrong test 
is not the clear and certain formula it was once sup¬ 
posed to be, and that certainty is at all events a wild 
goose that we may as well give up chasing. Tlicre is no 
clear and simple rule for making ciiscriminations that 
are inherently complex and diilicult. 

Proponents of tlie right and-wrong test themselves 
today largely accej^t this lact, and have made an interest¬ 
ing shift in their position. In plac e of the old argument 
that the traditional test is clear and definite, they now 
tell us that—rightly understood—it is broad enough to 
cover all the cases that should properly be covered. Or 
they say that in practice at least, it has proved flexible 
enough to permit juries to work rough justice in most 
cases. 1 he most engagingiy frank statement of tliis view 
is that of a British psychiatrist. “To put it in rather a 
bald way,” he said, “the present rules are such nonsense 
in many cases tliat the people can exercise their own 
common sense, whereas with more precise rules more 

[f)0] 
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rigidly interpreted the ultimate effect would not be as 
good as the present one/'^ 

But many and probably most of us would prefer Mr. 
Justice Frankfurter’s position, that "If you find rules 
that are, broadly speaking, discredited by those who 
have to administer them . . . then I think the law serves 
its best interests by trying to be more honest about it 
. . . to have rules which cannot rationally be justified, 
except by a process of interpretation which distorts and 
often practically nullifies them ... is not a desirable 
system. ... 1 am a great believer in being as candid as 
possil)le about my institutions. 7 fiey are in large meas¬ 
ure abandoned in practice, and therefore 1 think the 
M'Naghten Rules are in large measure shams. That is a 
strong word, but I think the M'Nagiiten Rules are very 
difficult for conscientious people, and not difficult 
enough for people who say, ‘We’ll just juggle them.’ 

Once we accept the fact that the old test does not 
operate in fact as it purports to do, it is easier for us 
seriously to consider whetlier we should not adopt a 
more realistic rule. Two new developments give us rea¬ 
son to think we have perliaps reached that pc:)int. The 
first is the Durham case'"* in the District of Columbia, 
repudiating the traditicjnal right-anci-wrong and irre¬ 
sistible impulse tests, and adopting the product rule, 
that a defendant will be held irresponsible if his crim¬ 
inal act was the product of mental disease or defect. In 
England, the Royal Commission on Capital Punishment 
in 1953 recommended a somewhat similar rule.^ 

The second development is the Model Penal Code 
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which the American Law Institute has been drafting— 
a iierculean undertaking that has been in progress for a 
number of years now. At the 1955 meeting of the Insti¬ 
tute, tentative draft sections dealing with mental irre¬ 
sponsibility were discussed and approved. 

Without laying claim to any prophetic vision, I never¬ 
theless venture to predict that the future belongs to 
these two alternatives. W'e are going to depart from the 
M'Naghten test to try to find our way toward a rule 
that better accords with modern psychiatric thinking. 
The eminence of the staff and the committee that has 
been working on the Model Penal Code and the quality 
of their work has been such that that Code, when finally 
promulgated, is certain to be accepted as the definitive 
model for all criminal law reforms for years to come. It 
is therefore important that its proposals be given the 
careful study they deserve, and weighed against alterna¬ 
tive solutions. 

The Model Code’s main provision dealing with mental 
irresponsibility, as tentatively approved by the Institute, 
reads as follows: 

“A person is not re.sponsible for criminal conduct if 
at the time of such conduct as a result of mental disease 
or defect he lacks substantial capacity either to appre¬ 
ciate the criminality of his conduct or to conform his 
conduct to the requirements of law.”® 

This formulation does two things. First, although it 
adheres to the essence of the right-and-wrong test, it 
makes some important changes in wording. Second, it 
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supplements that test by adding a second, impairment of 
volitional capacity as a defense. 

Most of the changes in wording are clearly improve¬ 
ments over the M’Naghten phrasing. The controversial 
word “know" is not used. Nor is “nature and quality of 
the act." Nor “wrong." Although volitional incapacity 
is recognized as a defense, it is not expressed in terms of 
“irresistible impulse." All those controversial old terms, 
whose meanings have been debated for a century, are 
discarded. 

Perhaps the most important change in wording that 
the Code would make is the insertion of the word “sub¬ 
stantial," so as to require only that the defendant lack 
“substantial" capacity to appreciate the criminality of 
his conduct or to conform to the requirements of the 
law. riie M’Naghteri rule, taken literally, seems to re¬ 
quire total impairment of the cognitive faculty: the 
defendant must not know. The Ck)de draftsmen are 
quite right in saying: “Nothing makes the inquiry into 
responsibility more unreal for the psychiatrist than the 
limitation of the issue to some ultimate extreme of total 
incapacity, when clinical experience reveals only a tp'aded 
scale wdth marks along the way."^* 

d hat is psychiatrically sound. But what now becomes 
of that old argument for the right-and-wrong test, that 
it is necessary to give the jury a clear and definite rule? 
Wdiat becomes of the main objection to the New Hamp¬ 
shire rule, that it fails to give the jury any such definite 
guide as to what form or degree of mental disorder 
should be deemed sufiicient to relieve from criminal 
(:♦ 
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icsp()nsi[)ility? Introducing the loose word “substantiar* 
into the [onnulation without defining it inakes the rule 
as indefinite as any rule (an be, for it gives the jury 
no clue as to where the line is to be drawn between a 
substantial lack of capacity and an insubstantial one. 
Some judges would probably want to define the word 
for the jury. But what could they say? judge (»crald F. 
Flood of Pliiladelphia, in the discussion of this pro¬ 
vision at the annual meeting of the American Law In¬ 
stitute, May 21, 1955, said that he would feel obliged 
to give tlie jury a definition, but that it would be a 
pretty diflit ult thing to do. Me felt that he would eventu¬ 
ally come up with a definition to the effect that a jury 
should find ‘substantiar’ lack of capacity it they find 
capacity so impaired that they do not feel the accused 
can justly be held res{)onsible. He felt that he would 
prefer a lormulation whicli would frankly state the rule 
in those words. 

1 he Model Code formula is a recognition that definite¬ 
ness in this field is a mere ignis jatuus. d lie most sig¬ 
nificant and most hopeful thing afiout the Institute’s 
formula is that a group of eminent lawyers have at long 
last recognized this fact, and are ready to stop chasing 
will-o’-the-wisps. 

The Model Code formula would resolve one bie 
ambiguity in the right-and-wrong test by abandoning 
the vague word “wrong” and substituting “criminality.” 
Strangely enough, although 112 years have elapsed since 
the M’Naghten formula was laid down, and although 
it has been adopted as law in hundreds of cases, there is 
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still no consensus as to just what “wrong” means, as used 
in the test. Specifically, does it mean morally wrong, or 
contrary to law? 

As late as 1952, the Englisli C’cjurt of Criminal Appeal 
had to wrestle with this ciuestion; it decided that the 
word meant legally wrong. In the same year, the High 
Court of Australia expressly refused to follow this inter¬ 
pretation and held instead that “wrong” meant morally 
wrong.^ Mr. Justice Cardozo, writing the opinion in a 
leading American case, also held it meant moral wrong.^ 
The same has been held in Scotland.^® Most American 
cases have never bothered to explain in which sense they 
arc using the word. The Code makes the criterion ap¬ 
preciation of the “criminality” of the act. 

Standing alone, this change would have the effect of 
adopting the more restrictive of the two interpretations. 
It would condemn as responsible and fit for punishment 
some of the most wildly disordered persons ever seen— 
for example, paranoid persons with elaborately devel¬ 
oped delusions, who hear “voices” and who kill believ¬ 
ing that tlie deed is commanded by God. Such a person 
may be fully aware of the criminality of the act. He may 
even commit it precisely because he knows it is criminal: 
believing that he is the reincarnation of Jesus Christ, 
ordained again to suffer execution, he commits an act 
that will bring about that result. 

The draftsmen of the Code agree that such a person 
should not be held responsible. But they believe he 
would be absolved by the second half of the test: he 
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would not have substantial capacity to conform his con¬ 
duct to his knowledoe of the act’s criminality^^ 

But psychiatrists would apparently not all agree that 
the “capacity to conform” concept covers these situa¬ 
tions. C^apac ity to contiol is not the primary element in 
the case of the paranoid person who kills someone under 
delusion of divine command. lO stretc h it so as to make 
it cover such cases would require the experts to go 
through the same scart cjf mental gymnastics that they 
now have to go through in trying to force cases into the 
M’Naghten mold. 1 have asked a number of psychiatrists 
throughout the country whether in their opinion these 
situations would be covered by the (]ode formula. Some 
said yes and some no. The defense would probably be 
able to produce experts who would be willing so to 
stretch it; the prosecution would produce other experts 
w'ho would say it could not be so stretched, and we 
would have the same battle of experts tliat the present 
rules produce. 

d he “capacity to conform” part of the Model Code 
formula wcauld bicaaden the insanity defense in most 
states by accepting what the law has called “irresistible 
impulse.” That is now accepted as a defense in at least 
fifteen states.In some of these (Massachusetts, for ex¬ 
ample) it has been a part of the law for as long as the 
right-ancl-wrong test. So tlie proposal to add it is hardly 
a radical innovation, although it will no doubt be re¬ 
garded as sue h by some lawyers and judges in the states 
that liave not accepted it. 

If it is to be accepted, the Model Code’s terminology 



Two Roads jroyyi ATNaghten [ 67 ] 

is again an improvenient. ‘ Irresistible impulse” is an 
unscientific term. It is perhaps another example of the 
19th century penchant for using absolute terms as 
“rhetorical flourishes.” In psychiatry, as in life generally, 
there are few absolutes. Strictly, as Dr. Robert Waelder 
has said, “irresistible” can be used in a well-defined way 
only of certain impulses that no human being can resist. 
The need to slee]:), for example, bc'comes irresistible 
after a certain time. One man may lie able to stay awake 
longer than another, lint there is a point wliere the need 
to sh‘ep cannot be conquered by anyone, but when we 
enter tlie area of impulses that are resisted by some peo¬ 
ple but not by others, and the psychiatrist is asked 
whether an urge tliat Tom and Dick have often felt 
but always successfully resisted was “irresistible” to 
Harry on a given occasion, there are no accepted 
criteria he can employ.^ 

In (ertain disorders the psychiatrist may be able to 
say there was utter inability to resist—for example, in 
the irrational acts of certain epileptics, paralytics and 
schizophrenics. But such conditions are rare. More 
common are impulses that are not absolutely irresistible, 
but that are nevertheless tremendously strong. The 
strongest kleptomaniac urge can prcrbably be momen¬ 
tarily controlled while the person knows he is being 
watched. “The policeman at the elbow test” which 
some courts have employed for irresistible impulse, 
would permit very few diagnoses of irresistible impulse. 
Gases that do come under this restricted concept would 
probably be so far out of touch with reality that they 
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could also be said not to know the nature and quality of 
the act. 

In Chapter II, I related the case of a young man in 
Lancastei, Pennsylvania, who, under terrific strain from 
pressures and resentments that had been building up 
within liiin lor years, suddenly and without premedita¬ 
tion or motive killed a young woman he hardly knew. 
Was his condition sudi as to come within the legal 
notion ol irresistible impulse? The answer will neces¬ 
sarily depend on how one interprets the phrase. Two 
psychiatrists may see eye to eye on the facts. Their 
tlinual diagnosis may be tlie same. Both may agree 
that the patient was the victim of a tremendously strong 
urge to commit ilie act and that his power to resist was 
badly impaired. But one may testify that the impulse 
was not irresistible, and the other that it was, because 
he interprets tlie word “irresistible'’ in a more liberal 
way than the first. He rea.sons that, as in most such cases, 
the act was a crystallization, an explosive outburst of 
pressures that have been pre.sent in the person’s mind 
for weeks and months or even years, building up until 
they exploded into action, and that this can therefore be 
called an irresistible impulse, d he other interprets irre¬ 
sistible to mean absolutely irresistible, and he does not 
find that the act could be so described. 

So long as we call on psychiatrists to answer questions 
employing categorical and unscientific absolutes, they 
will necessarily have to interpret those terms as best they 
can, and inevitably dilTerent psychiatrists will interpret 
them differently. 
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The second word in the phrase “irresistible impulse” 
has also been criticized. “Impulse” suggests an urge that 
is sudden and momentary. But this again is rare. More 
typically, the urge has been manifesting itself over a 
period of time, and has been building up in intensity. 

The melancholia patient, for example, experierues a 
change of mood which alters his whole existence. He 
may believe that a future of such misery awaits both him 
and his family that death for all is tiie best way out. 
“The criminal act, in such circ umstances, may be the 
reverse of impulsive. It may be coolly and carefully 
prepared; yet it is still the act of a madman. This is 
merely an illustration; similar states of mind are likely 
to lie behind the criminal act \vhen murders are com¬ 
mitted by persons suffering from schizophrenia or para¬ 
noid psychoses due to disease of the brain. 

To avoid some of the semantic difhcnlty that the 
phrase “irresistible impulse” raises, others beside the 
draftsmen of tlie A. L. I. Model lAaial Code have sug¬ 
gested that the term be discarded and otlier phrasing 
substituted.^” The Model Code’s phrase, “capacity . . . to 
conform,” is prc^bably as satisfactory as any that can be 
found. 

In recommending addition of tliis “capacity to con¬ 
form” test, the draftsmen admit that: “The application 
of the principle will call, of course, for a distinction be¬ 
tween incapacity upon the one hand, and mere indis¬ 
position on the other. Such a distinction is inevitable in 
the application of a standard addressed to impairment 
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of volition. We believe that the distinction can be 
made.”^’^ 

But in fact it is very difficult to make this distinction 
between incapacity and mere indisposition. Modern 
psychiatry conceives of practically every process of the 
personality as regulated by the interplay of excitatory 
and inhibitory forces. Every person is subject to a mul¬ 
titude of complex forces. Sometimes these are so deli¬ 
cately balanced that a very slight shift in the ratio of 
strength between the driving and the restraining forces 
will mean the difference between doing and not doing 
something. A slight increase in cathexis (the driving 
impulse) or a slight decrease in anti-cathexis when a 
person's finger is on the trigger may make the difference 
tfiat means death and crime. Where does indisposition 
leave off and incapacity begin? 

If criminal acts alleged to have been the result of im¬ 
pulse or compulsion were always clearly nonmotivated 
or autonomous, the application of the capacity-to-con- 
form test would be easy. Nonmotivated behavior, the 
product of some internal compulsion, should certainly 
not be deemed the result of “criminal intent.” Rather, 
it would be more like the behavior of a somnambulist or 
a person whose hand is involuntarily propelled by an¬ 
other person. The trouble is that most kleptomaniacs, 
pyromaniacs or persons acting under other compulsions 
do show motivation in much the same way as other 
criminals. They plan their activities in advance, they 
select places and means that will prevent their being 
detected, and they realize that if detected they will be 
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arrested and punished. As a result, it is very difficult to 
draw the line between normal urges and temptations to 
which all of us are subject and those which are so patho¬ 
logical as to show lack of capacity to conform. 

What is likely to happen is that the psychiatrist will 
find lack of capacity if neither he nor tlie patient is able 
to account for the criminal behavior in terms of motives 
which are current, popular, and sanctioned by the par¬ 
ticular culture, or by the members of a particular group 
within a culture.But even tfiis is no simple criterion. 
For example, lack of economic need no doubt plays an 
important role in determining wliether a person is 
labeled a kleptomaniac or a thief. To put it simply, the 
psychiatrist no less than tlie layman is likely to be in¬ 
fluenced by the common sense reasoning: “This woman 
is i i( h and has no (economic) need to steal. Yet instead 
of buying it as site so easily could, she stole it. She must 
be crazy.” This reasoning assumes tliat the behavior of 
normal persons committing property crimes is explain¬ 
able in terms of economic needs—an assumption which 
Sutherland’s study of White Collar Crirne'^^^ shows to be 
untrue. By resting on this assumption we conclude that 
larcenous behavior in wealthy persons must be “compul¬ 
sive.” Implicit in tliis reasoning also is some tacit 
criterion of “need.” Whether or not another person is 
in need depends upon our own viewpoint. A poor per¬ 
son might consider a middle-class person not to be in 
need and that his stealing must therefore be the result 
of a compulsion. A middle-class person, on the other 
hand, is likely to entertain this notion only as it refers 
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U) upper-class persons whose incomes far exceed his own. 
“If all psychiatrists were poverty stricken, the propor¬ 
tion of shoplifters called ‘kleptomaniacs’ probably would 
be much higher than it is.’’-^^ 

“Capacity to comrol” can be interpreted to require 
that a person liave not merely capacity to prevent him- 
sell if he tried, but also capacity to wish to prevent him¬ 
self, or capacity to appreciate or attend to considerations 
that might have led him to stop if he liad been able to 
appreciate or attend to them; or capacity to weigh his 
murderous scheme except in an insane scale of ethical 
values. Will all the expert Avitnesses, and all the judges 
agree on one interpretation? I fear they will not. 

I have dcAoted this much time to pointing out the 
broad terminology used in the formulation proposed by 
the Model Penal Code, and the (ondicts of interpreta¬ 
tion that it allows, not because I object to such in¬ 
definiteness. On the contrary, I am convinced that a 
clear and specific formula would be too rigid. Mental 
disorder manilests itself in too varied forms to permit 
any rigid and exclusive definition of what manifestations 
should exculpate from responsibility. I point out that 
these ambiguities inliere in the Model Code formulation 
because the reason the Code draftsmen give for reject¬ 
ing the Product rule is that it is ambiguous. I shall dis¬ 
cuss this objection later. 

First, I want to mention that there are other pro¬ 
visions in the Model Code dealing with mental respon¬ 
sibility. One, highly relevant to our subject of the “test” 
formulation, provides: 
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(1) Evidence that the defendant suffered from a mental dis¬ 
ease or defect shall be admissible whenever it is relevant to 
])rove that the defendant did or did not have a state of mind 
which is an element of the offense. 

This in effect accepts as a supplementary rule a formu¬ 
lation which Professor Keedy of Pennsylvania some forty 
years ago advocated as the sole test of responsibility.-' In 
a sense, it is merely an application in cases of mental 
disorder of the general principle of our law that the 
state of mind with which a person commits a criminal 
act is important in determining not only whether he 
should be punished therefor, but also, if he is to be 
punished, how vSeverely. If the mental state requisite to a 
given crime is absent, the crime has not been committed. 

Tlie principle has been accepted in a number of 
states to reduce murder from first degree to second. 
Where first degree murder requires deliberation and 
premeditation, and the defendant because of his mental 
condition actually did not deliberate or premeditate, it 
has been held that he cannot be convicted of first degree 
murder, even though he knew right from wrong and 
was otherwise sane within the meaning of the test of 
insanity. But if sound at all, the principle is not limited 
in application to reducing first degree murder to second 
degree, but logically extends to all crime requiring a 
specific: or even general criminal intent. The rule there¬ 
fore states a broad principle which might, if made much 
use of, largely supplant the other formulation. Just 
how much difference in results in given cases this rule 
would make as against the right-and-wrong or capacity- 
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i(>( onform test, lias, so far as I know, never been care- 
lully studied. If a man is cliarged with common law 
murder or with robbery or rape, how much difference 
would it make whether the test applied is appreciatic^n 
of tlie criminality of tlie act and capacity to conform to 
the requirements of the law, or lack of the criminal in¬ 
tent reejuired to constitute the crime? No one has as yet 
offered any c lear answer to tiiis question.^^ I can only 
suggest that if tiie principle is used to permit considera¬ 
tion of sucli effects of mental disease as diminishing 
ccmtrols, causing marked impulsiveness in behavior or 
heigiitening neurotic drivers, it will allow juries better 
to tailor verdicts to individual cases. 

Still other provisions of the Model Code deal with the 
procedure to be followed in cases where the defendant’s 
mental condition becomes an issue in the case. These 
will be discussed in our next chapter. Here, our subject 
is the substantive “test” adopted by the Model Code, 
and its relative merits as compared with the product 
rule. 

As already said, the draftsmen of the Model Code 
rejected the product rule primarily because that rule— 
that an accused is not to be held responsible if his un¬ 
lawful act was the “product” of mental disease or defect 
—is ambiguous. T he difficulty, they said, “inheres in the 
ambiguity of product.’ ” That was the reason for reject¬ 
ing the rule assigned in the printed draft. More recently, 
a memorandum sent to members of the Institute’s Crim¬ 
inal I.aw Advisory Committee advanced a second reason 
—that “mental disease” is also ambiguous. 
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This would seem to indicate that the Code draftsmen 
want a rule that has greater certainty. Yet as we have 
seen they have practically abandoned the search for 
certainty by using the vague word "substantial”—as 
well as by using concepts of capacity for appreciation 
and for control which are incapable of measurement. 
Professor Weclisler, the reporter, wanted to go even 
further in that direction and leave it to the jury to say 
whether the defendant was so mentally incapacitated 
that lie cannot "justly” be held responsible.-^^ If there is 
a more ambiguous word than "substantial” it is "justly.” 
Jt is with these ambiguities of the Model Code formula¬ 
tion in mind that we must consider the charge of am¬ 
biguity raised against the product rule. 

First, the amliiguity of the term "mental disease.” 
The argument runs as follows: Although ‘"mental dis¬ 
ease” was a clear enough concept a hundred years ago 
when all such disease was thought to be the result of 
lesions in the brain, it is today a very vague concept. 
Kspecially is this true it we hold to the "(juantitative” 
view, that there is an unbroken continuum from "nor¬ 
mal” to "abnormal.” But if "mental disease” has no 
clearly defined limits, how can that concept be used to 
sort out those who should be held irresponsible from the 
responsible? It is necessary to limit the term, for pur¬ 
poses of the criminal law, to "the severely abnormal 
group.” And the way to define this group is by reference 
to capacity for knowledge and control. 

We can agree with every part of this thesis except the 
conclusion. It is true that "mental disease” is a term 
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that has no standard psychiatric meaning. 1 understand 
that Dr. Karl Menninger is now questioning even such 
“diagnostic categories of mental health” as have been 
more or less accepted. Even where two experts agree in 
their findings as to the facts, one may label the condition 
“mental disease” and another may not. There may even 
be some psychiatrists—although not very many—who 
would regard all criminals as mentally disturbed, and so 
would regard the fact of the crime as itself evidence of 
mental disease. 

But this problem of defining mental disease is with us 
no matter what rule we adopt. We are dealing with the 
question when and to what extent mental disease or 
defect should relieve from criminal responsibility. To 
determine that, we must first ask whether this is a case 
of mental disease or defect at all, or whether the person 
is actually sane. Only if we find that there is mental 
disease or defect present do we come to the further ques- 
ticm whether it is of such a kind or degree as should 
relieve from criminal responsibility. The right-and- 
wrong test asks whether at tlie time of the act the 
accused “was laboring under such a defect of reason, 
from (UseiLse of the mind, as not to know the nature and 
cjuality of the act,” etc. 

The Model Code asks whether as a result of mental 
disease or defect the defendant lacked substantial capa¬ 
city to appreciate or to conform. The Product rule asks 
whether the act was the product of the disease or defect. 
All of them must meet the requirement of the existence 
of mental disease or defect. Where they differ is in their 
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further requirements: the Code’s two capacities, or the 
product concept. 

The Code draftsmen, as already said, argue that 
mental disease is meaningful only in relation to the 
impairment of specific functional capacities, and that it 
is therefore psychiatrically sound to define criminal irre¬ 
sponsibility in terms of the two capacities that are 
relevant for the law’s purposes—capacity to appreciate 
what one is doing and capacity to conform one’s actions 
to such understanding. 

But psychiatrists tell us that it is not true that mental 
disease is meaningful only in relation to tlie impairment 
of specific functional capacities. They tell us on the con¬ 
trary that mental disease is an all-pervading and totally 
disorganizing state. I’he weakness of the attempt to 
delineate the nondeterrables in terms of capacity to ap¬ 
preciate tlie criminality of one’s act and capac ity to con¬ 
form one’s conduct tc^ the reejuirements of law lies in the 
fact that these “capacities” are not ])syc hiatric c oncepts. 
'They are not part of the conceptology that the psyc hi- 
atrist works with. No projective |)sycliological tests iliat 
have been thus far developed are capal)le of measuring 
tlie specific capacity of an individual to aj)prec iate the 
c riminality of Iiis concliu t or the strengtli of liis capac ily 
for control. No one has e\en suggestecl a test or metliod 
for measuring these capacities. Psychiatrv docs not work 
with these conce])ts, and no rc\seaicli now going on is 
going to throw any light on them.^’^ 

1 he ])sychiatrist, if asked to delimit tlie “severely 
abnormal” would use wholly different methods. As Dr. 
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Guttmacher informed his fellow members on the A. L. I. 
Criminal Law Advisory Committee—or tried to inform 
tliem—the psycfiiatrist would idcntily the nondeter- 
rables “by an analysis of their past social behavior and 
by the use of projective psychological tests, such as the 
Rorschach and 1 hematic Apperception Test, rather 
than by any method of determining their knowledge of 
riuht and wrong or the existence (^f an irresistible im- 
pulse. Their deliiKjuency depends basically on the rela- 
ti\e force of their antisocial drives and the strength and 
(piality of the superego. These factors are not necessarily 
ecjuated with the knowledge of right and wrong and the 
existence or nonexistence of an irresistible impulse.”^^’ 

The product rule, on the other hand, would not at¬ 
tempt to write into law any psychiatric dogma, no mat¬ 
ter how sound it may appear today. It would not define 
mental disease or delect, but would leave the law free to 
incorporate new content into tliose terms with the 
advance of scientific knowledge. Nor would it dictate to 
the psychiatrist any artificial formula for determining 
whether the act was the product of the disease or defect. 
And when we are dealing with as dynamic and rapidly 
changing a science as psychiatry, isn’t it better not to 
write into static law any dogmatic concepts? 

Consider for a moment how rapidly scientific knowl¬ 
edge is growing in our day. Modern science has given us 
a new world. And what is most new about it is the very 
prevalence of newness, the changing scale and scope of 
change itself, so that as J. Robert Oppenheimer said, 
“the world alters as we walk in it, so that the years of a 
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man s life measure not some small growth or rearrange¬ 
ment or moderation of what he learned in childhood, 
but a great upheaval.” 

Nowhere has that upheaval, that speed-up in the 
metabolism of science, been greater than in psychiatry. 
Tremendous advances have been made since Freud 
developed the psychoanalytic method. “The psychiatrist 
of half a century ago . . . would be hopelessly lost and 
confused in a modern psychiatric clinic .... the whole 
concept of mental health and mental disorder has been 
revolutionized.”-® 

dlie newest developments lie not so much in psycho¬ 
analysis as in biochemistry and neurophysiology. “Won¬ 
der drugs” are performing their wonders in mental no 
less than physical illnesses. 

Penicillin has been found to be effective to kill the 
spirochetes of syphilis in the brain. As a result, first 
admissions to New York city and state hospitals because 
of general paresis declined about 50 percent in the five 
years from 1946 to 1951 . Insulin can relieve perhaps 
70 percent of the victims of schizophrenia, the most 
common and most tragic form of psychosis, if they are 
treated within the first three months of an attack. 
Pellagra has been practically eliminated in mental hos¬ 
pitals of the South as a result of the discovery that niacin 
cures pellagra. At an Institute in Psychiatry and Neurol¬ 
ogy I participated in recently, we had a report on tests 
that had been made of the effectiveness of two newer 
drugs, Chlorpromazine and Reserpine. Both promise to 
give excellent results in reintegrating schizophrenic dis- 
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orientation. An International Colloquium on Chlor- 
prornazinc was held in Paris late in 1955. Derivatives of 
rauwolfia have given helpful results against various 
forms of mental illness, including mental deficiency, 
according to reports from Modesto State Hospital, 
California.2^ For patients who need not sedation but the 
opposite kind of treatment—that is, who need to be lifted 
out of a severe depression—Meratran, another new 
drug, is showing great promise. Even nev/er drugs are 
in the ofiing. We have probably seen only the beginning 
of a study of pharmacological means of sedation and 
antispasmodic medication to help people deal with their 
tensions. 

Some medical men still have doubts about possible 
deleterious side effects of these drugs. Caution is of 
course proper, but we have now had sufficient experi¬ 
ence with them to lead at least one psychiatric clinic 
director to say that to deny these drugs to patients in 
state institutions for whom no other effective therapy is 
practicable is nothing less than malpractice. 

Epilepsy, formerly deemed incurable, has now been 
shown by neurological research to be a disorder of the 
energy and economy of brain cells, which can be con¬ 
trolled by increasingly efficient chemical drugs such as 
Tridione and Dilantin and sometimes by brain surgery. 
As a result, 80 percent of all epileptics can now lead 
normal lives. 

Electric shock therapy can remedy a severe mental 
depression and help people suffering from certain types 
of schizophrenia. Interesting experiments are also under 



Two Roads from hVNaghten ^8i] 

way to determine whether chemical agents in the 
body, such as lysergic acid diethylmamide, nicknamed 
‘‘1.81)25”, may be a cause of clinical schi/oplirenia. 

In recent years we have learned that there is a close 
relationsliip between the amount of sugar present in a 
person’s blood and his social behavior A fairly long 
list of aggressive crimes may be committed either under 
the influence of insulin or in a state of spontaneous 
hypoglycemia (the medical term for a decrease in the 
normal amount of sugar in the blood). The lower tlie 
sugar level falls the greater is the tendency to commit 
crime. I.ack of calcium also seems to produce antisocial 
attitudes and actions. ‘‘Many high strung, very emotion¬ 
ally unstable individuals are victims of calcium starva¬ 
tion .... The calcium-starved personality is always on 
edge. At home, a harsh word from any member of the 
family, at the table, for instance, would result in a plate 
or knife or some other utensil being hurled at the 
aggressor. In school a blow, a shout, or a curse would 
be hurled at a fellow student, or even at a teacher.”-^ 

Studies are also being pursued of the relationship be¬ 
tween endocrine gland activity and aggressive and 
antisocial behavior. The endocrine glands, through 
their hormones, influence personality by their effects 
on all parts of the body, particularly the brain and 
nervous system. One of the glandular secretions, thyroxin, 
increases excitability and nervousness, while the lack of 
it produces sluggishness in thinking and acting. A lack 
of parathyrin causes an increase in sensitivity and irri¬ 
tability. Cretinism, a type of dwarfism and imbecility 
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developing during fetal life or early infancy as a result 
of thyroid deficiency, can now be successfully treated 
with thyroid if recognized early enough. 

Dr. Edward Podolsky, in a recent article with the vivid 
title, “The Chemical Brew of Criminal Behavior,”^^ tells 
of a study of inmates at Sing Sing Prison several years ago. 
It was found that robbers and burglars usually lacked 
pituitrin and parathyrin in their body chemistry. The 
same was true of those convicted of grand larceny, but 
these showed in addition an increase in thyroxin and 
thymus hormones. Murderers usually showed a decrease 
in the amount of paratliyrin, but an abnormal increase 
in thymus, adrenalin and thyroxin. The great majority 
of all these prisoners had an excessive amount of non- 
protein nitrogen in their blood; their blood sugar level 
was low; their uric acid and cholesterol levels were 
always above normal. 

This sort of biochemical evaluation of the criminal 
personality is still in its infancy. It may, in the near 
future, become an important methodology. 

The use of drugs and other new methods have already 
largely displaced what to the public is also still a very 
new technique, the surgical operation called lobotomy. 
This is the cutting of portions of the prefrontal lobes of 
brain. These lobes are the part of the brain that is 
markedly larger in man than in any lower animals. They 
are what distinguish a highbrow from a lowbrow. Yet 
separation of this front part produces neither loss of sen¬ 
sation nor motor paralysis. It does, however, produce 
some change in personality, usually in the direction of 
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making the person more docile. This has permitted the 
operation to be used to enable thousands of persons 
previously classed as incurable to be released from men¬ 
tal institutions; but it has also given some serious 
thinkers nightmares of some Big Brother of the future 
using it wholesale to enslave an entire population. Brain 
specialists still do not fully understand the functioning 
of the lobes. In some way they seem to control the 
balance between action and restraint. The significance 
of this balance for both mental disorder and crime is 
obvious, and while, as said, lobotomy is already falling 
into disuse, further research may have the profoundest 
importance for both psychiatry and criminal law. 

Other new developments may also throw significant 
light on the subject. For example, it is now known that 
crimes of impulsive violence are committed mostly by 
young persons whose electrical brain waves, as measured 
by the electroencephalograph, show a defect in normal 
brain maturation for their age. Of repeated offenders, 
34 percent had abnormal electroencephalogTams.®^ 

As a result of the use of drugs and other new methods, 
the mental hospitals are able today to cure and release 
a large percentage of their cases after only a few months 
of treatment. This too may have important repercussions 
in the law.^^ As the mental hospital becomes an instru¬ 
mentality of positive health, instead of an “asylum” 
where unfortunates are “put away” almost certainly for 
life, we may develop a popular sentiment of enthusiasm 
and pride that will give positive support to their work. 
We have seen the same thing happen with the general 
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hospitals. A century ago, hospitals were places devoted 
at best to the relief of suffering in extremis. As scientific 
research enabled them to become instrumentalities for 
cure, and not merely for palliatives and pity, hospitals 
became enthusiastically appreciated and widely used. 
But the psychiatric institutions until now have not 
shared in this popular sentiment. Few neighborhoods 
could point to neighbors home from the mental hospital 
with a new lease on life, new vigor and new constructive 
effectiveness. Hospitalization was a shameful matter to 
be kept secret and not to be talked about. Support for 
mental hospitals was motivated by pity and by waves of 
shame at exposures of their inadequacy, not by pride 
and enthusiasm. But now, with the mental institutions 
releasing their patients within less than one year, we 
may find the history of the general hospitals repeating 
itself.®^ 

In view of these rapid developments, it takes a large 
dose of complacency to be willing to set down a rigid 
legal test of mental irresponsibility without worrying 
whether it may not be rendered scientifically obsolete 
within a year or two. It is one of the strengths, and not 
a weakness, of the Durham case rule that it would rely 
more on a dynamic and changing medical concept of 
mental disease than on a rigid and static legal “test.” If 
the study of evolution and of individual growth teaches 
us anything at all, it should teach us that the flexibility 
inherent in man must be reflected in his law. “There 
must, so to speak, reside in the morals and the law an 
inner principle of adaptation, a readiness to move as 
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new evidence comes in and as new aspects of human 
nature speak up for recognition.”'*^^ 

Any rule on this subject must take into account not 
only how easily the jury can understand and apply it 
when they are given their instructions and told to con¬ 
sider their verdict, but also how it will operate during 
the trial—especially how it will be applied in the ex¬ 
amination and cross-examination of expert witnesses. 
Under a legal rule that requires substantial impairment 
of capacity to appreciate criminality or to conform, all 
the old questions that psychiatrists object to would still 
be as popular as ever. The experts would still be forced 
to testify not in terms of mental disorder with wliidi 
they are familiar, but in terms of artificially isolated 
capacities for social conformity about which they have 
no special claim to knowledge. Any lawyer can foresee 
liow the prosecutor, cross-examining a defense ex[)ert, 
would try to isolate capacity to appreciate the (rimin- 
ality of the act, for example, and force an admission that 
the accused knew that tlie act was (riminal. As we have 
already said, on a superficial level the great majority of 
disordered defendants will know that the act was crim¬ 
inal, and so an admission to that effect will probably not 
be too hard to obtain from the witness. The distinction 
between knowing and appreciating the prosecutor may 
try to minimize or ignore, and argue to the jury that 
since the defendant’s own experts themselves conceded 
that his capacity to know the criminality of the act was 
not impaired, he is responsible under the law. 

The cases with which there is the most difficulty are 
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the more severe character disorders—the so-called psy¬ 
chopaths and severe character neurotics. 1 here is no 
agreement among psychiatrists as to whether any of 
these should be included within the term “mental dis¬ 
ease/' In fact they prefer not to use the term at all. They 
talk of “syndromes” and “reaction patterns,” and use 
the general term “disorder”; but rarely “disease.” 

Dr. Robert Waelder says that outside a central core of 
conditions in which the sense of reality is crudely im¬ 
paired and inaccessible to the corrective influence of ex¬ 
perience—for example, organic psychoses, schizophrenia, 
and manic-depressive psychoses, in which the patients 
are confused or disoriented or suffer from hallucinations 
or delusions—outside these, there is a fringe area of con¬ 
ditions which may, or may not be considered diseases of 
the mind, and among these he includes psychopathies. 
“Whether or not a psychiatrist is willing to classify any 
one of these conditions as diseases of the mind,” says 
Dr. Waelder, “depends more on his philosophy than on 
any factual question that can be settled by observation 
and reasoning. 

Dr. Manfred Guttmacher of Baltimore has said the 
same: 

There is certain to be professional disagreement as to 
whether some of these cases should be classified as psychotic 
(schizophrenic) or psychopathic (schizoid psychopaths). The 
training and orientation of the psychiatrist is likely to be 
the decisive factor. If his orientation is psychoanalytic, he 
will be more likely to consider cases with severe character 
disorders as suffering from a mental disease. 
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In a round-table discussion of this subject at the 
University of Chicago, Dr. Addison M. Duval, Assistant 
Superintendent of St. Elizabeth’s Hospital, reported that 
after the Durham case came down, the hospital staff held 
consultations and agreed that “sociopathic personality 
disturbance ” (which is the psychiatrists’ current term to 
replace "psychopathic personality") should not be re¬ 
garded as mental disease within the meaning of the new 
rule. The lawyers present lifted an eyebrow at this. It 
seemed to them to demonstrate how completely under 
this new rule the law has abdicated in favor of tlie 
psychiatrists, even allowing them to decide in their own 
informal huddles what kinds of mental cases shall be 
deemed to come within the rule and what not. 

The Model Code draftsmen, fearing that otlier psychi¬ 
atrists would take the opposite view from that of the 
St. Elizabeth’s staff, objected to the product rule par¬ 
ticularly because it would operate to relieve the psycho¬ 
paths of criminal responsibility. Since psychopathic 
personality is presently defined largely in terms of the 
very phenomenon that it purports to explain—that is, 
a disposition to the commission of criminal and other 
antisocial acts—if the expert classified a person as a 
psychopathic personality, he would almost necessarily 
have to say that the act was the product of the psycho¬ 
pathy. Yet many psychiatrists say that science today is 
not able to effect any "cure" for these persons, and that 
they may as well be confined in a prison as in a mental 
hospital, where they would only be a source of trouble. 
Paul Tappan has repeatedly said that channelling psy- 

D, 
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chopaths into mental hospitals instead of into prisons 
is more likely to convert the hospitals into prisons than 
to do the psychopaths any good.^® The Model Code 
therefore adds a specific—though I think ineffectively 
worded—provision intended to exclude psychopaths 
from being held irresponsible.®^ 

We can sympathize with those who take this view, 
especially if they are hospital administrators. But must 
we bow to it? Dr. Hervey Cleckley, in his Mask of 
Sanity, maintains that the psychopath has a mental dis¬ 
ease and is less responsible for his behavior than many 
psychotics. Many psychiatrists, especially the more ana¬ 
lytically oriented, take essentially the same view. The 
very fact that “psychopathic personality” is a waste¬ 
basket classification, used in different senses by different 
psychiatrists (and not used at all in current official nom¬ 
enclature), suggests the unwisdom of a blanket exclu¬ 
sion. If psychopaths are excluded from the category of 
mental disease by legal fiat, what will happen, as the 
Solicitor General of the United States has suggested, 
is that there will be a tendency first to make a judg¬ 
ment as to what is the wise and fair disposition of the 
individual case and then to announce a classification 
accordingly, and not the other way about. “Attempting 
to categorize cases as a matter of law according to these 
vague distinctions would only complicate the difficulty. 
Not an unbending rule, but enlightened understanding 
of the special facts of each case should be our aim, espe¬ 
cially where there is a broad twilight zone.”®® 

Even the practical consequences of recognizing psycho- 
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pathic personality as mental disease would probably not 
be overwhelming. If enough psychopaths are found irre¬ 
sponsible, we might find it practical to build separaie 
institutions for them, which is probably the best solu¬ 
tion. If one state cannot afford to do so, we could do so 
by interstate co-operation. The Western Interstate Com¬ 
mission for Higher Education is working on such a 
project now. 

Even without such special institutions, if more psy¬ 
chopaths are sent to our ordinary mental hospitals, an 
adjustment in hospital organization could probably be 
made whereby they could be segregated. And having 
them in the hospital should, as Dr. Guttmacher has 
said, stimulate increased researcli on the behavior dis¬ 
orders, which have thus far been treated as psychiatry’s 
step-children. 

The research that is even now going on gives no rea¬ 
son to think that the problem is insoluble. Only re¬ 
cently at a meeting of the American Penal Congress, a 
Canadian neurologist reported experiments which indi¬ 
cate that certain characteristic brain-wave patterns, such 
as those found in epilepsy, are found among psycho¬ 
paths. Other investigators are exploring the thesis that 
psychopathy is a kind of defense against schizophrenia. 
Both disorders seem to arise out of affection starvation. 
The schizophrenia victim reacts by developing with¬ 
drawal symptoms. The psychopath, instead, acts out his 
isolation and lack of warmth towards others. In various 
research centers, workers say that they have clues and 
hints which if pursued, may lead to fuller understand- 
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ing of the psychopath. Even now, on a merely empirical 
basis, there would probably be a surprising degree of 
agreement among psychiatrists as to which ones out of a 
given gToup of psychopaths ouglit to be held irrespon¬ 
sible.^^ 

If the consensus among psychiatrists is that psycho¬ 
pathic personality is at least in part a mental disease or 
disorder, they should not allow practical problems of 
administration to deter tliem from saying so, loudly and 
clearly. In the long run, they will probably be doing us 
a favor if they make us recognize the fact and make us 
do something about it. 

By refusing to recognize the psychopath as a mental 
case, the Model Code formula refuses to come to grips 
with what is in fact the most important group of abnor¬ 
mal criminals. These are the people who commit prob¬ 
ably the major part of our violent crimes.^® To regard 
them as sane is in effect to pretend that the problem is 
not a psychiatric one. I suggest that on the contrary it 
is probably the most pressing psychiatric problem that 
the criminal law must face, and I suggest that we pro¬ 
ceed to face it now. 

A second main charge of ambiguity lodged against the 
product rule centers on the term “product.” Opponents 
say that this “product” concept is also hopelessly am¬ 
biguous. 

The term product implies a “causal connection,” as 
the court in the Durham case indicated. And causation, 
as every lawyer knows, is a formidable source of difficulty. 

At the most elementary level, we have the basic ques- 
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tion, does the rule mean that the disorder must have 
been the cause of the act, or merely one cause? To a 
philosopher, cause has a fairly simple meaning. One 
fact or event is the cause of another when the existence 
of the first is necessary to the existence of the second. 
In this sense, there may be and usually are a great many 
causes for every fact or event. 

But in law, we have learned after long wrestling with 
the problem that although we use the same word, causa¬ 
tion as the lawyer uses it is a wholly different concept 
from the philosopher’s or the scientist’s. In law, we 
usually concern ourselves only with the more or less 
direct causes of events, with what we call proximate 
cause. And we have learned that that concept can be 
used intelligently only by recognizing that what is 
proximate depends upon the point of view or purpose 
behind the inquiry. If the question is, what caused a 
certain individual to commit a given act, a medical 
man would be inclined to single out that factor that he 
would deal with, by application of his special knowledge 
and skills, if he were seeking to cure or prevent a repeti¬ 
tion of the occurrence. But a sociologist might attribute 
as cause the social phenomenon that he would work on 
if he were called upon. One man’s cause may be another 
man’s incidental. 

An even greater difficulty is involved when we try to 
trace causation from mental disorder to criminal con¬ 
duct. As Dr. Philip Q. Roche has said, “Mental illness 
does not cause one to commit a crime nor does mental 
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illness produce a crime. Behavior and mental illness are 
inseparable-—one and the same thing.”^' 

“ I'he newborn infant comes into the world today 
precisely the same asocial little animal that he was when 
he was born to prehistoric man. By training and by ex¬ 
ample, a character metamorphosis, as amazing as physical 
maturation, occurs in a few scant years.”'** This condi¬ 
tioning is designed to give the child, in Dr. Roche’s words, 
“a built-in, automatic .set of optimal controls of his 
primary instincts sufficient for the usual stresses of 
social life.”'*** Criminality and mental illness are evi¬ 
dence of the insufficiency or breakdown of those con¬ 
trols. Both are indicative of a losing struggle to maintain 
a controlled relationship with the .social environment. 
Both are products of an inner conflict. Neither “causes” 
one to do wrong; they are both processes reflecting the 
breakdown of psychic controls and the release of latent 
anti-social drives common to us all. One man resolves 
the conflict by acting out in crime, another by living out 
in mental illness. The mentally ill person who commits 
a crime is cursed with a double failure of adaptation. 

How then is the jury to find any answer to the ques¬ 
tion whether the mental disorder produced the crime? 

preliminary aspect of that question is this one—are 
the medical witnesses to be allowed to testify to an 
opinion on this question of causation, or are they to be 
restricted to giving only a medical diagnosis? Psychi¬ 
atrists have frequently criticised the older tests on the 
ground that they force the expert to answer questions 
that are beyond their medical expertise. Whether the 
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defendant knew right from wrong, for example, psychi¬ 
atrists regard as a question of ethics, not psychiatry. The 
Durham case repudiation of that test was in part a re¬ 
sponse to that criticism. But under the new test is the 
psychiatric witness to testify only to his medical diag¬ 
nosis? Judge Brosman of the U. S. Court of Military 
Appeals suggested what seems a good reason for not so 
limiting expert testimony. 

“In light,” he said in an important case, “of the 
esoteric nomenclature used in the field, and the hyper- 
technical divergence between various schools of psychi¬ 
atric thought, as well as because of the complexity and 
sheer uncertainty of the area under exploration, it can 
readily be imagined what wholesale want of enlighten¬ 
ment would eventuate from purely medical testimony 
from the witness-psychiatrist.”^^ 

That scientific judgment as to the causal connection 
between the disorder and the act will be difficult is no 
reason for not asking the expert s opinion. The jury is 
going to have to decide that issue, and we should give 
them the benefit of any light the experts may be able to 
give them. 

But scientific men are by training cautious in their 
hypotheses. They know that these hypotheses may be 
proved wrong by later research. If the psychiatric wit¬ 
nesses are to be asked whether the act was the product of 
the disorder, will they venture an opinion, or will most 
of them refuse to make a definite commitment, or even 
to speculate on probabilities? In some cases, the doctor 
will perhaps feel fairly certain that an intimate connec- 
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tion existed between the clinical act and the illness, and 
be able to deinonstrate to the jury his reasons for his 
judgment. In others, tnis will not be possible without 
careful and lengthy study. But at least the doctor will be 
able to present relevant facts in a psychiatrically realistic 
way, instead of being asked to focus on artificially iso¬ 
lated “capacities.” He wall be able to give his diagnosis, 
state the disorder the defendant suffers from, if any, its 
usual symptoms and characteristics, and the extent to 
w 4 iich it seems to liave affected this particular defend¬ 
ant’s behavior, judgment and self controL Where the 
crime was a serious and shocking one, and the person 
has a major psycliosis, the presumption that the act was 
the product of the disorder would probably seem very 
strong to any but a very rigid and biased psychiatrist.*^^ 

As a matter of fact the problem of proving a causal 
connection is not essentially different in this disorder- 
and-crime situation than in others. How can we ever 
prove causation? We don’t; instead, we present the raw 
factual material and then try to induce the state of mind 
in the judge or jury that will prompt him or them to say 
that the relationsliip of cause and effect exists. How can 
they be convinced? Only by their matching the raw facts 
presented to them against their own background of 
experience. We ask them for their estimate—their guess, 
if you please—as to whether, on the basis of their estab¬ 
lished observations, a causal connection exists. Their 
answer must come cjut of that background. It cannot be 
derived by logic. 

When the experience of the trier of the issue does not 



Two Roads from M'Naghten [95] 

supply the necessary background to make an informed 
guess, the party must present expert testimony. The 
function of the expert witness is to supply the items of 
information that are missing from the trier’s experience 
background. It is not his function to make a conclusive 
evaluation of the causal relation in the case at hand. In 
practice, he will in many cases be willing to give an 
opinion as to whether such a causal connection existed. 
But his conclusion is only advisory. It is the trier who 
must ultimately make the determination whether or not 
the relationship between A and B is so close that B 
should be said to be the product of A. And his conclu¬ 
sion on that question may justifiably differ from the 
expert’s judgment. For the scientific expert may, in ac¬ 
cordance with his training, be very cautious in conclud¬ 
ing that a causal relationship exists which he cannot 
demonstrate by scientific proof. But the law cannot 
wait for scientific proof. It must settle controversies as 
they arise, and so it is forced to act on probabilities. And 
as we have already said, the law’s purpose may differ 
from that of medicine, and a conclusion that a causal 
connection exists may be justified for the purposes of 
the law, although for medical purposes it may not be. 

Like so many others, this problem is in part semantic. 
The word “cause” calls up a whole body of legal ma¬ 
terial. To some extent, we can perhaps circumvent it by 
choosing a word with less legal philosophizing behind it. 
The Group for the Advancement of Psychiatry, in a 
very valuable report issued in 1955 , proposed a rule that 
would read: 

D* 
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“No person may be convicted of any criminal charge 
when at the time he committed the act with which he is 
charged he was suffering with mental illness . . . and in 
consequence thereof, he committed the act.”^® 

“Consequence" is a legally colorless word, and for 
that reason may be preferable to “product." 

If we can disabuse ourselves of the idea that any clear 
and definite test of “insanity" is either possible or desir¬ 
able, we can perhaps reconcile ourselves to the idea that 
what we really want is the jury's sense of justice. We 
recognize insanity as a defense not because it fits in 
logically; if we wanted logic, we’d use a different test— 
“intent" or amenability to punishment.^^ We are seek¬ 
ing not psychological precision, but the jury’s judgment 
in the light of an adequate picture of his mental condi¬ 
tion, as to whether the defendant should justly be held 
responsible and so punishable. 

And the best device to get the jury’s informed sense 
of justice, is the product rule. Under that rule, as the 
court in the Durham case in effect said, the jury will be 
expected to apply the requirement of causal connection 
in such a way as to carry out its traditional function of 
expressing the community judgment on the justice of 
the case. “Juries," said the court, “will continue to make 
moral judgments, still operating under the fundamental 
precept that ‘Our collective conscience does not allow 
punishment where it cannot impose blame.’ But in mak¬ 
ing such judgments, they will be guided by wider 
horizons of knowledge concerning mental life." 

It has been objected that the “product" formula does 
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not put that responsibility to the jury clearly and 
frankly. Instead it obscures it by inviting the jury to 
explore the metaphysical problem of causation. We 
could put it to them more frankly by asking whether 
the accused was suffering from mental disease or defect 
‘‘to such a degree that he ought not to be held respon¬ 
sible.'’ That is the rule recommended by the Royal 
Commission. Or by the formula that the A. L. I. Re¬ 
porter favored, “A person is not responsible for criminal 
conduct if as a result of mental disease or defect his 
capacity either to appreciate the criminality of his con¬ 
duct or to conform his conduct to the requirements of 
law is so substantially impaired that he cannot justly 
be held responsible.” 

This was not accepted by the Institute. It seems less 
desirable than the Royal Commission wording in that it 
does not seem well designed to do what it purports to 
do. It purports to leave the issue of responsibility to the 
jury’s sense of justice. Actually, however, it keeps the 
old right and wrong test plus the irresistible impulse test 
(liberalized by a new phrasing—impairment of capacity 
to appreciate criminality or to conform conduct to the 
requirements of law) and allows the jury to use its 
sense of justice only in deciding whether either of these 
capacities have been “so substantially impaired that he 
cannot justly be held responsible.” But this still focuses 
attention on two artificially abstracted symptoms of 
mental disorder, instead of emphasizing the unitary 
nature of human personality and the pervasive effects 
of any disorder on that personality. 
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I he product rule, or the Royal Commission’s recom¬ 
mendation, would focus the issue and therefore the 
testimony on mental disorder, and not on unrealistically 
isolated symptoms of disorder. The Model Penal Code, 
instead, undertakes to give the jury a binding rule of 
laiv for determining the question, a rule that states as a 
matter of law what manifestations or symptoms of men¬ 
tal disorder the defendant must exhibit before the dis¬ 
order will relieve from responsibility. 

And while the Royal Commission formula would be 
franker, there is something to be said for calling for 
some causal connection between the disorder and the 
crime. There may be cases where the defendant was 
fairly certainly suffering from mental disorder, but where 
that disorder had nothing to do with the crime. A 
British doctor mentions a patient of his who heard 
imaginary voices. He broke into and entered a shop, not 
because of the promptings of his imaginary voices but 
because of the promptings of some very real and very 
undesirable associates.^” 

The Royal Commission itself agreed that: 

Mental abnormalities vary infinitely in their nature and 
intensity and in their effects on the character and conduct 
of those who suffer from them. Where a person suffering 
from a mental abnormality commits a crime, there must 
always be some likelihood that the abnormality has played 
some part in the causation of the crime; and, generally 
speaking, the graver the abnormality and the more serious 
the crime, the more jirobable it must be that there is a 
causal connection between them. But the closeness of this 
connection will be shown by the facts brought in evidence 
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in individual cases and cannot be decided on the basis of 
any general medical principle.^® 

Without in the least minimizing the difficulty of de¬ 
termining whether a criminal act was or was not the 
“product” of mental disease, it is necessary again to re¬ 
mind ourselves that the choice is not between a rule that 
is difficult to administer and one that is simple and easy. 
There is no simple, easy rule. And it is significant that 
the psychiatrists who will have to give the opinion— 
including the psychiatrists on the A. L. I.’s own criminal 
law advisory committee—do not consider it any more 
difficult to express an opinion on the causal relationship 
than on the questions of capacity to appreciate the 
criminality of the act or capacity to conlorm. 

In formulating a new Model Penal Code, the A. L. L 
faced somewhat the problem that the management of an 
industrial plant might face. The plant is more than a 
hundred years old. It has been and is depreciating. The 
question is whether there is still enough useful life left 
in it to be worth spending more repair and maintenance 
work on it, or whether the time has come to junk it. 
The drafstmen of the Code felt that the right-and-wrong 
test and the irresistible-impulse test have still enough 
usefulness that they are worth refurbishing. But a hun¬ 
dred years is a long time, for an industrial plant or for a 
legal concept that must rest on psychiatric foundations. 

I do not believe that the defects of the right-and- 
wrong test can be patched up by adding capacity to 
conform. Both tests rest on the same outdated psycho- 
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logical assumption that “mind” is divisible into neatly 
separate functions, each operating independently of the 
other; that a person may have will power without under¬ 
standing, or understanding without will power. Today 
we know that personality is single. Our mental processes 
are interdependent and interrelated, and mental dis¬ 
order affects all these processes. Psychiatiy has long ago 
moved beyond the point where either apprehension of 
criminality or capacity to conform can be treated as 
independent functions. 

The glaring defect in the traditional legal rules gov¬ 
erning “insanity” as a defense is that although they deal 
with a subject where the law must rest on psychiatric 
premises, the psychiatrists are convinced that the law’s 
premises are unsound. If we are going to have a revision 
of the legal rule, we ought to adopt one that will stand 
up when examined in the light of the best current in¬ 
formation and insights that psychiatry can give us, one 
that will bridge the gap that now exists between legal 
and psychiatric thinking. The Model Penal Code pro¬ 
visions fail to bridge that gap. They do not have the 
endorsement of the psychiatric profession, not even of 
the Institute’s own psychiatric advisers. 

It would be presumptuous and arrogant for me thus 
to set myself against the eminent authorities who drafted 
the Model Code, if I stood alone. But I do not stand 
alone, and those authorities do not stand together. 
All three of the psychiatrists who were placed on the 
advisory committee would prefer the product rule to 
the formulation adopted. 
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In 19 55, I took an informal poll of mental hospital 
administrators attending the Seventh Annual Institute 
of Psychiatry and Neurology at Little Rock. Of twenty- 
six who expressed a preference, twenty-four favored the 
Durham case rule over the traditional legal tests. This 
is also the preference of most other psychiatrists who 
have expressed an opinion, both in this country and in 
Canada.®^ 

Eminent lawyers have also taken this side of the 
argument. In 1942, the redactors of the Louisiana crim¬ 
inal law sought to adopt essentially the same rule, but 
the proposal was rejected. In Illinois twenty years ago 
the State Bar Association and the Cook County Judicial 
Council also urged such a rule.^‘^ New Hampshire has 
operated under this rule for eighty-five years. 

I believe the future belongs to this rule. The Ameri¬ 
can Law Institute’s project for a Model Penal Code is a 
tremendous undertaking, being carried on by the most 
eminently qualified legal scholars in the country. What 
they propose will carry very great weight. It is to be 
hoped that before the Code is finally promulgated they 
will give further thought to the mental responsibility 
sections, and give the product rule the consideration it 
deserves. 



CHAPTER FIVE 


The Model Penal Code’s 
Procedural Reforms ‘ 


As Mr. Justice Holmes more than once reminded us, 
Anglo-American law approaches all questions of sub¬ 
stantive right through the avenue of procedure. This 
is largely true of the “insanity” issue in criminal cases. 
And it is becoming more true than it has been. Criminal 
procedure had its origins in a day when the accused was 
denied counsel. Today he has a constitutional right to 
counsel, even if he is indigent. We can be more technical 
today, and we are. 

Perhaps illustrating the trend toward greater pro¬ 
cedural detail is the fact that of the nine sections in the 
American Law Institute’s Model Penal Code dealing 
with mental responsibility, three lay down substantive 
rules while six deal with procedure and rules of evi¬ 
dence. Thus far 1 have discussed only the substantive 
formulations of the “test” of criminal responsibility. But 
the procedure for determining that issue, and for de¬ 
termining the issue of mental competency to stand trial, 
is no less important. 
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Burden of Proof 

Whether the defense of mental irresponsibility is one 
that the defendant must prove by a preponderance of 
evidence, or whether it is an ordinary defense which, 
once the issue is raised, the prosecution must disprove 
beyond a reasonable doubt, is a question on which the 
courts of the several states are almost exactly evenly 
divided.^ The draftsmen of the Model Code therefore 
left open the question of which rule to adopt. The May, 
1955, meeting of the Institute adopted the view that 
this is an ordinary defense, on which the prosecution 
has the ultimate burden of conviction. 

On a question about which there has been such even 
division of opinion, it would be presumptuous to be 
dogmatic. Basically, how the burden should be allocated 
is a matter of public policy, involving underlying as¬ 
sumptions and attitudes concerning the concept of 
‘'guilt,” political prejudices concerning the relative 
values and demands of individuals freedom and public 
safety, the availability of institutional and other facili¬ 
ties, and other factors. 

Since it is rarely possible to provide conclusive scien¬ 
tific proof that the defendant’s mental condition was 
such as to bring him within any recognized legal “test’* 
of irresponsibility—whether that test be inability to 
know right from wrong, or substantial incapacity to 
appreciate the criminality of the act, or irresistible im¬ 
pulse, or whether the act was the “product” of the dis- 
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order—and since the jury must always decide on a 
balance of probabilities, the question of who has the 
burden of proof may be determinative. 

On balance, the Institute's choice seems the prefer¬ 
able rule. Scientifically, at least where mental disorder is 
proved and where the crime is a serious and largely 
unmotivated one, the presumption should be that the 
act was the product of the disorder, and the burden 
should be on the prosecution to show that in the instant 
case the defendant, though disordered, was nevertheless 
responsible.'^ 

In legal theory also, this rule is the one more in ac¬ 
cord with current thinking. The opposite rule stems 
from the Opinion in M’Naghten’s case,** which said that 
every man is to be presumed sane and responsible until 
the contrary is proved to the jury’s satisfaction, and that 
the defense must be “clearly proved.” (Today most of 
the American states that put the burden on the defend¬ 
ant no longer say that the defense must be “clearly” 
proved. Even the phrase “to the satisfaction of the 
jury” is losing popularity, the preferred formula today 
being that the defense must be proved by the prepon¬ 
derance of the evidence.^) In 1843, when the Opinion in 
M’Naghten’s case was delivered, it was probably the 
rule that the defendant had the burden of “clearly” 
proving all affirmative defenses. “An acquaintance with 
legal history disposes one to think that had the judges 
been asked in 1843 where the burden lay of establish¬ 
ing circumstances of necessity or accident when a homi¬ 
cide was proved, they would have answered in similar 
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words, that it must be clearly proved that at the time o£ 
committing the act the accused acted in self defence or 
caused the death by accident.”® Today, the law is that 
where the defense is accident, the prosecution must 
establish beyond a reasonable doubt that the prisoner 
killed the deceased with malicious intention. 

As Professor McCormick has said, . . as to all these 
claims for exoneration their truth goes in final analysis 
to the guilt—to the rightness of punishing the accused. 
Thus it seems inconsistent to demand as to some ele¬ 
ments of guilt, such as an act of killing, that the jury be 
convinced beyond a reasonable doubt, and as to others, 
such as duress or capacity to know right from wrong, the 
jury may convict though they have such doubt.’”^ 

One specific point may be worth noting, however. 
Under the Code, the prosecution is not required to dis¬ 
prove an affirmative defense ‘‘unless and until there is 
evidence supporting such defense.”® In most states which 
put the ultimate burden on the prosecution to prove 
mental responsibility, no disproof is required until and 
unless the defense presents evidence sufficient to raise a 
reasonable doubts In the District of Columbia, how¬ 
ever, the Court of Appeals has said that “some evidence” 
is sufficient to overcome the presumption of sanity and 
to throw the burden on the prosecution to prove sanity 
beyond a reasonable doubt.^® 

The failure in the ModeJ Code to state how strong the 
‘‘evidence” supporting the defense must be in order 
to shift the burden to the prosecution was deliberate. 
‘‘The Council of the Institute thought it the wiser 
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course to leave this question to the courts.”^’ The only 
alternatives that seem specifically to have been consid¬ 
ered, however, were whether the defense, in its burden 
of presenting “evidence,” would have to present “suf¬ 
ficient evidence . . . to support a finding that the fact 
exists,” as the A. L. I. Model Code of Evidence, Rule 
1 (2) would require, or whether “It should suffice to put 
the prosecution to its proof l)eyond a reasonable doubt 
that the defendant shows enough to justify such doubt 
upon the issue.” There is no indication that it was also 
considered wliether some courts might not go to the 
other extreme and construe the section to require only 
some evidence, no matter how minimal, as the Distri( t 
of Columbia Court has already done. It might be worth 
further thought, whether this constriu tion is likely to 
be accepted by some courts, and if so, whether it is 
desired to leave the Code provision open to such pos¬ 
sible construction. 

Impartial Psychiatric Examination; 

Hospital Commitment for Observation 

Sec. 4.05 of the Model Penal Code provides in part: 

Whenever the defendant has filed a notice of intention to 
rely on the defense of mental disease or defect excluding 
responsibility or there is reason to doubt his fitness to pro¬ 
ceed, or reason to believe that mental disease or defect of 
the defendant will otherwise become an issue in the cause, 
the Court shall appoint at least one qualified psychiatrist 
. . . to examine and report upon the mental condition of the 
defendant. The Court may order the defendant committed 
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to a hospital or other suitable facility for the purpose of the 
examination for a period of not exceeding sixty days or such 
longer period as the Court determines to be necessary for 
the purpose and may direct that a qualiftetl psychiatrist re¬ 
tained by the defendant be permitted to witness and partici¬ 
pate in the examination. 

It may be that in actual operation, these provisions 
for impartial expert examination of the defendant will be 
the most significant part of the Model Code’s provisions 
governing mental irresponsibility. Professor Wechsler, 
the reporter, has called them ‘‘the heart of this matter.”^- 
It has been the spectacle of the law’s reliance upon the 
conflicting and contradictory testimony of hired partisan 
experts to determine the issue of mental condition that 
has brought the legal procedure in these cases into re¬ 
proach. Providing a means by which the jury can be 
given a scientifically sound and unbiased presentation 
of the medical facts bearing on the accused’s mental 
condition will probably be more helpful than any 
change in the substantive rules governing responsibility. 

Court appointment of impartial experts as a method 
of providing such unbiased evidence is not a new pro¬ 
posal. At least twenty-two states and the federal rules of 
both civil and criminal procedure permit such appoint¬ 
ment. It has been recommended in all the prior “model” 
codes and acts—the Uniform Expert Testimony Bill of 
1914, the Model Code of Criminal Procedure of 1930, 
the Model Code of Evidence of 1942 and the Uniform 
Rules of Evidence of 1953. 

At least eighteen states have gone further and author- 
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ized the commitment to the hospital for purposes of 
observation and examination which Sec. 4.05 also per¬ 
mits. This device has been eminently successful wherever 
it has been tried. 

One novel addition provided by the section is that 
permitting a p)sychiatrist for the defense to witness and 
participate in the examination. Psyciiiatrists have long 
said that if they were allowed to consult and confer to¬ 
gether, there would probably be fewer conflicts of opin¬ 
ion than now appear in the court room, where the 
witnesses must present their opinions in answer to care¬ 
fully phrased questions of the attorneys. Even the most 
biased expert will have some difliculty in attacking in 
the court room an examination in which he participated, 
and at which lie would probably have been ashamed to 
raise the unsound objections which counsel may en¬ 
courage on the witness stand. 

One situation not clearly covered by Sec. 4.05 may 
arise when the prosecution or the court wishes to have 
the defendant’s mental condition examined, but the 
defendant objects. If the question is as to defendant’s 
fitness to proceed, the section clearly requires psychi¬ 
atric examination. But suppose the cjuestion is as to his 
mental responsibility at the time of the crime charged. 
If the defendant has not “filed a notice of intention to 
rely on the defense of mental disease or defect exclud¬ 
ing responsibility,” may the court order him examined? 

If the last phrase, “reason to believe that mental dis¬ 
ease or defect of the defendant will otherwise become an 
issue in the cause,” is intended to cover this, what is the 
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significance of the apparently careful distinction in 
wording between the preceding two clauses, which seem 
to require the issue of responsibility to be raised by the 
defendant, but allow the issue of fitness to proceed to be 
raised by either party or by the court itself? 

Even if the section be interpreted to mean that psychi¬ 
atric examination is to be ordered whenever respon¬ 
sibility or fitness to proceed “becomes an issue,” whether 
the issue is raised by the defense or not, the next ques¬ 
tion is whether such interpretation would be constitu¬ 
tional. The comments to the section dismiss this ques¬ 
tion by saying that “the constitutionality of statutes 
providing for a psychiatric examination of the defendant 
by court-appointed experts who may be summoned by 
the Court to testify at the trial has been uniformly sus¬ 
tained in recent decades.”^^ 

That is broadly true, but in 1954, the Oklahoma 
Criminal Court of Appeal held that an analogous Okla¬ 
homa act would be unconstitutional if construed to 
deny defendant notice and hearing before he was or¬ 
dered committed to the state hospital for observation 
and examination.And at this writing, the same issue is 
pending in the Alabama courts. The former Attorney 
General of Alabama has been charged with the murder 
of a candidate pledged to clean up the Phenix City 
scandal. The state moved to have the defendant sent to 
the hospital for observation. The superintendent of 
the state hospital had previously filed a report stating 
that on personal examination, there is reason to believe 
that the defendant was at the time of the act or is pres- 
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enily “insane.” Under the Alabama statute, on such a 
report, the trial judge is required forthwith to order 
the defendant sent to the hospital for observation and 
examination. 1 lie defense, liowever, objected to such 
an order, and the presiding judge, J. Russell McElroy, 
in a ruling supported by an opinion carefully analyzing 
the cases, held that issuing such an order would deprive 
the defendant of liis liberty without due process, and, 
since he had already been released on bail, would also 
violate his right to baild® 

The basis for this viewqxiint is understandable. The 
order of commitment, even though it is merely for a 
period of observation wdiich will not run for more than 
sixty days (under the Model Code), is nevertheless a 
fairly serious interference w'ith a person’s liberty. He is 
taken away from his family and his job, and subjected to 
a type of conffiiemcnt w'hich may cast reflection upon 
his sanity in the minds of some people. Tliis, it is argued, 
should not be permitted to be done ex parte, without 
notice and an opportunity to be heard. It is not at all 
certain that other courts may not take tlie position taken 
in Oklahoma and Alabama. It would therefore seem 
well to provide in the comments accompanying the 
final draft of the Code a well documented brief in sup¬ 
port of the constitutionality of this device, especially of 
tlie provision for confinement in the hospital, which 
raises more serious constitutional doubts than mere 
provision for appointing impartial experts to examine 
the defendant. A convincing argument for constitu- 
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tionality can be rnade.^^ But it needs to be done, to 
help fend off attacks. 

Sec. 4.05 goes on to set forth what the psychiatric 
report shall include: a description of the nature of the 
examination; a diagnosis of the defendant's mental con* 
dition; if lie suffers from a mental disease or defect, an 
opinion as to his capacity to understand the proceedings 
and assist in Ins own defense; and where the issue has 
been raised, an opinion as to the extent, if any, to wfiich 
his capacity to appreciate tlie criminality of his con¬ 
duct or to conform to the requirements of the law was 
impaired at the time of the act cfiarged. 1 fiis is broad 
enough to permit tlie witness to tell what he was able 
to learn from fiis examination, without being limited to 
tlie issue of responsibility or irresponsibility. This should 
help give the jury a fuller picture of the mental condi¬ 
tion, although there is reason to fear that the examina¬ 
tion and cross-examination will still tend to focus on the 
last jxirt—wliether he has tlie capacities which spell 
responsibility or irresponsibility. But this objection 
goes to the substantive test that the Code sets up, and is 
not a matter of procedure as such. 

Similar provisions in Sec. 4.07(4) provide that any 
psychiatrist who has examined the defendant and who 
takes the stand to testify, shall be permitted to make 
similar broad statements as to his examinaticm, his 
diagnosis, and explanations to clarify his diagnosis and 
his opinion. 

These provisions should go far tc3 meet complaints 
oX psychiatrists concerning the procedural restrictions 
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under which they are now compelled to present their 
findings in court—for example, questions asking for 
categorical “yes” or “no” answers, the limitations im¬ 
posed by the question method as against exposition, the 
narrowness of legal focus, hypothetical questions, in¬ 
sufficient time in which to make adequate examinations, 
and failure of courts to give proper importance to the 
history in a medical case. 

They should also go far to eliminate criticisms such 
as that of the Pennsylvania Supreme Court a few years 
ago: 

The profession and prestige of psychiatry has been gravely 
damaged by the testimony of some of its experts on the sub¬ 
ject of insanity in homicide cases, as a result of which con¬ 
siderable doubt of the soundness or dependability of their 
conclusions has been raised in the minds of courts and juries 
aliked^ 


Fitness to Stand Trial 

Sec. 4.06 deals with the procedure to be followed 
when the defendant’s fitness to stand trial is drawn in 
question. It provides that this issue is to be determined 
“by the Court.” At common law, it was within the trial 
court’s discretion whether to decide the question itself, 
or to impanel a jury for the purpose. Statutes in some 
states today expressly reserve this discretion; thirteen 
other states provide for a hearing but do not specify 
whether the judge may impanel a jury; and in eleven 
states a jury trial is mandatory.^^ The Code, in exclud- 
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ing jury trial, thus takes what is still a minority position 
but one which has been growing in popularity. 

As already mentioned, an impartial psychiatric ex¬ 
amination and report is required whenever there is 
doubt of the delendant’s fitness to proceed. If neither 
party contests the psychiatric report, the court may dis¬ 
pose of the question on that report, without taking 
further testimony. It there is a contest, a hearing is held. 
If the report is received in evidence, the party contest¬ 
ing the finding may summon and cross-examine the 
psychiatrists who joined in the report. 

If found unfit to plead, the defendant is of course 
committed for as long as such unfitness shall last. 
AVhether the defendant has regained fitness to proceed 
is to be determined by the court, after a hearing, upon 
application of the proper officials. This seems a leaning 
over backward to give the accused due process. It would 
seem sufficient to leave it to the hospital superintendent 
and his staff to make a conclusive determination of such 
recovery. After all, the hospital pecrple are in a position 
to know better than anyone else; they have had the 
person in their custody. Such a determination should 
not be considered one which constitutionally recjuires 
court action. It is not a determination of guilt or inno¬ 
cence, but only of competency to stand trial. The major¬ 
ity of states allow the determination to be made by the 
hospital superintendent or by the court upon certifica¬ 
tion of the superintendent without a hearing.^ The 
District of Columbia Court of Appeals has held in ac- 
.cordance with the Code proposal, that recovery of 
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conipciency to proceed is to be found only by a judicial 
determination.-^ A corumittc of the Council on I.aw 
Enforceincru of the District of Columlna has expressed 
the opinion that “in every instance where the accused 
is dissatisfied witli the superintendent's certihcate of 
recovery ol (.oinpctency accused should be entitled to a 
judicial delerniinaiion, but, in the absence of objection 
by accused, the cei tiheate should be sufficient to permit 
the court to enter an order thereon finding accused com¬ 
petent and diiec ting his trial to prcjceed.’’ 

I lie pt imat y objc’ction,” said the committee, “to 
the rule recpiiring a judicial determination in every 
case on tlie cpiestiou of whetfier or not an ac c used has 
recovered liis competency is tliat it unnecessarily con¬ 
sumes a great deal ol time of hospital auihotities in 
coming into court to testify in person to matters ade- 
cjuately covered by their written report. In some in¬ 
stances hospital autliorities liave been reejuired to travel 
long distances and to be absent from their duties for 
several days in order to meet this reejuirernent.”-- 
'I'he Code wisely provides that “if, however, the Court 
is of the view that so much time has elapsed since the 
commitment of the defendant that it would be unjust 
to resume the criminal prcjceedings, the court may dis¬ 
miss the c harge and may order the defendant to be com¬ 
mitted to an appropriate institution ... or discliarged.” 
This is a recognition of the fact that unless the period 
of commitment for incompetcncy has been fairly short, 
it will be prac tically difficult and perhaps unjust for the 
stare now to resume prosecution. Witnesses will have 
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died or disappeared, resentment cooled or evaporated. 
And it at the original time for trial the accused was 
found to be so grossly disordered as to be incompetent 
to stand trial, and he has remained in that condition 
for a period of years thereafter, it raises sufficient doubt 
of his mental responsibility at the time of the act to 
impugn the justice of j>rosecuting him for tiiat act now. 

Disposition of Defendant Found Irresponsible on 
Report 

If the psychiatric report is to the effect that the 
defendant was mentally irresponsible, the court may 
accept the report and without more ado, enter judg¬ 
ment of acquittal on the ground of mental irrespon¬ 
sibility. Sec. 4.07. This would change existing law in 
that it would not allow the District Attorney in such 
a situation to insist upon a trial. 1 his is a salutary pro¬ 
vision, designed to foster and support non-contested 
determinations of the mental issue. 

Of the other provisions concerning expert testimony, 
only one or two need be specifically mentioned. Sec. 
4.07(3) provides that “no one wlio has not examined the 
defendant shall be competent to testify to his opinion 
as a psychiatrist with respect to tlie mental condition 
or responsibility of the defendant, as distinguished 
from the validity of the procedure followed by, or the 
general scientific propositions stated l)y, another wit¬ 
ness.” This is intended to prevent a psychiatrist who has 
not examined the defendant from giving an opinion 
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based only upon observation of him in court. Under 
existing rules of evidence, such opinion is admissible.^^ 

The provision is also intended to prevent such a 
psychiatrist from testifying upon hypothetical (juestions 
—altliough it does not seem clearly to effectuate this 
purpose. In theory, a hypothetical question does not ask 
about tlie ‘'mental condition or responsibility of the 
defendant”; it describes a hypothclicaL case—hence the 
name. It is true that the hypothetical being whose 
existence the witness is asked to assume will typically 
bear a striking albeit distorted resemblance to the 
prisoner before the court; in fact, details not proved or 
hoped to be proved in the actual case should not be 
included in the hypothetical tjuestion. Nevertheless, the 
question is asked concerning this hypothetical person, 
and not concerning the defendant. It is therefore pos¬ 
sible that some courts may not interpret this provision 
to exclude hypothetical questions, of whatever sort. 
Assuming that it would be a good thing to get rid of the 
hypothetical question,"* the language should be bol¬ 
stered to effectuate this purpose. 

Trial of the Insanity Issue 

Although the Code reejuires written notice of intent 
to rely on mental irres|;)onsibility as a defense, it does 
not call for a separate trial of this issue. A small number 
of states (California, Colorado, Georgia and T exas) have 
provided for such separation of the issues. The rationale 
seems to be tliat it aids the orderly disposition of the 
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case to try the insanity issue separately (either before 
other isues if any, as in Texas, or after, as in California). 
Another consideration, though probably a minor one, 
is that it may put the defense in a difficult position to 
have to argue in the same proceeding, first, that the 
accused did not commit the crime, and second, that if he 
did, he was mentally irresponsible at the time. 

But the cases where both defenses are seriously ad¬ 
vanced are probably rare. Where the defense is in¬ 
sanity the commission of the act charged is usually 
clearly established and perhaps conceded. Even where 
both lines of defense are actually litigated, it is probably 
true as Sir Norwood East has said that “as the case pro¬ 
ceeds the jury get their minds fixed on certain points 
and a certain atmosphere develops round the jury box 
and in the whole Court which is important . . . and that 
atmosphere will probably drift away, riglitly or wrongly, 
by the time the trial is taken on a later day.”^^ 

But the fatal blow to the separate trial device has been 
struck by the rise of the rule that mental disorder, even 
if not so serious as to come within the test of mental 
irresponsibility, may still be proved and must still be 
taken into account in determining whether the de¬ 
fendant had the specific intent. Thus if the charge is 
first degree murder, and if making out that charge re¬ 
quires proof of a deliberate and premeditated homicide, 
proof that the defendant did not in fact deliberate and 
premeditate the killing—either because he was mentally 
incapable of such deliberating and premeditating, or 
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because of any other reason—forbids his being found 
guilty of first degree murder. Not all state courts have 
accepted tliis reasoningr’^‘ but California and Colorado 
are among those who have. And the courts of both these 
states have held tliat evidence of mental condition in¬ 
troduced for this purjx)se may be introduced in tfie trial 
of the main issue of guilt or innocence.-^ This is prob¬ 
ably sound in theory, but it wholly defeats the purpose 
of the sejiarate trial device. Die testimony concerning 
mental condition, instead of being separated, is largely 
duplicated. C>om}dete duplication can be a\c>ided only 
by drawing an artificial line between evidence going 
(jnly to prove lack of sjiecific intent and evidence tenci- 
ing to prove irres|X)nsibility. Trying to maintain this 
line forces the court to indulge in judic ial hairsplitting, 
creates confusion and uncertainty while the bar awaits 
the results of such hairsplitting, and encourages appeals 
on alleged errors in the hairsplitting process. For evi¬ 
dence, the reader is referred to tire heroic efforts of the 
California courts during the past tAventy-eight years to 
fight their way out of this c|uagmne.-^ The Code drafts¬ 
men were wise not to encourage additional states to 
walk into it. 

Disposition or Defendant AcQurriED 
On Ground of Mental Irresponsibility 

Section 4.08 provides that when a defendant is ac- 
cjuitted on the groud of mental disease or defect exclud¬ 
ing responsibility, the court “shall” order him committed 
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into custody to be placed in a proper institution for 
custody, care and treatment. 

This differs from the legislation in most states mainly 
in that it is mandatory. Most states provide that on 
such a verdict the court “may” order him committed. In 
most cases, both wordings will work the same way, for 
even under the permissive wording a judge will rarely 
if ever consider it proper to do anything other than 
order commitment for a defendant so acquitted. The 
insanity issue is usually raised only in cases of murder or 
other serious charges. A person who has just convinced 
a court that at the time of the act he was so seriously 
disordered as to have been criminally irresponsible has 
himself proved adequate grounds to justify his commit¬ 
ment until there is some assurance that he is no longer 
dangerous. 

On the other hand, a model code should be tailored 
to fit the possible future as well as the present. Advances 
in psychiatry make it quite possible that in tlie near 
future a person who at the time of the act was irrespon¬ 
sible, may by the time of the trial have been wholly 
cured—by some new drug or new surgical o{>eration, for 
example. It may be said that even though such cases may 
be rare, the judge should have discretion to make other 
provision, such as probation or even full discharge, 
where that is justified. To this, it may be answered that 
it is not unreasonable to recpiire commitment even in 
such cases. The judge is not the best person to determine 
whether there has been full recovery and no danger of 
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relapse exists. That can be better decided by the hos¬ 
pital authorities alter a period ol observation. 

A second question, not answered by the Code pro¬ 
visions, is whether the jury is to be informed of what 
will be done with the defendant if he is acquitted by 
reason of mental irresponsibility. In most states, the 
Jury is not so informed. The theory is that that is a 
matter for the judge and is no concern of the jury.^ 
But the fact is that jurors do concern themselves with it. 
Preliminary statistics on the jury Project being con¬ 
ducted by the University of Chicago l^w School show 
that this is indeed one of the most important factors in 
the jury deliberations. “If we acquit him on the ground 
of insanity,” the jury wants to know, “will he be set at 
liberty to repeat his act?” Not a single jury studied in 
the Jury Project refrained from considering what would 
happen to the defendant as a precondition for arriving 
at a decision concerning his guilt or innocenc e, sanity or 
insanity. In almost every instance the basic issue around 
which the discussion centered was what would happen 
to him if they decided in a particular manner. During 
the deliberations, many jurors who were somewhat dis¬ 
posed toward a verdict of insanity were brought over 
to a guilty verdict by the argument that if declared 
insane the defendant would go “scot free.” They were 
won over because the court had not instructed them on 
what actually would happen on such a verdict. 

Since juries apparently are going to concern them¬ 
selves about the disposition of the defendant if he is 
found insane, it would be better if tliey were given the 
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correct answer instead of being allowed to act on rnis- 
iniormation and misapprehensions. It would therefore 
be well if other courts adopted the view recently ac¬ 
cepted by the Court of Appeals for the District of 
Columbia, that where the defendant pleads insanity, 
counsel may and tlie judge should inform the jury 
what disposition will be made of him if he is acejuitted 
by reason of insanity. Thougli this fact has no theo¬ 
retical bearing on the jury’s verdict, it may as the court 
said have a practical bearing.^® 

Such a ruling is not foreclosed under the Model Penal 
Code, which is merely silent on the point. But since 
the prevailing rule seems to be otherwise, it might be 
well to include an express provision. 

Release on Recovery 

A person committed upon being ac(|uitted of crime 
by reason of mental irresponsibility is not to be released 
until this may be done '‘without danger to himself or to 
others.” Sec. 4.08 (2). lliis phrasing is an improvement 
over the more usual provisions now found in most states, 
which either provide merely that the defendant so ac¬ 
quitted shall be committed until restored to sanity or 
until he becomes sane, or apply the civil commitment 
criterion for release. 

Although it was suggested above that a judicial hear¬ 
ing to determine whetlier a person committed as unfit 
to stand trial has not sufficiently recovered to be tried is 
perhaps unnecessary in every case, it is proper and usual 
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to provide that a person acquitted of crime because he 
was mentally irresponsible at the time of the act should 
be committed to a mental liospital and not released 
except upon court order. I'lie Code procedure for de¬ 
termining the question seems well suited both to protect 
the individual against arbitrary and unduly prolonged 
restraint and to protect the public against release while 
he is still dangerous. If the hospital authorities report 
to the court that the person may be discharged or re¬ 
leased on probation without danger to himself or others, 
the court is to appoint two psychiatrists to make an 
examination and report. If the court is satisfied from 
the report (and the testimony of the psychiatrists mak¬ 
ing the report if the court wishes to hear their testi¬ 
mony) that the person may safely be released, it may 
order discharge or release on probation. If not so 
satisfied, the court shall order a hearing. 

The committed person may himself make application 
for discharge as rec overed, but no such application need 
be considered until he has been confined for at least six 
months, and if the application be denied, further appli¬ 
cation may be filed only at one year intervals. This 
restriction on the frequency of application reflects sound 
policy. 

The public can probably be protected better by mak¬ 
ing sure that those .so acquitted will not promptly be 
released, than by a strict “test” of mental irresponsibil¬ 
ity. In the discussion at the ig.lS meeting of the Ameri¬ 
can L.aw Institute, there was mentioned an Oregon case, 
in which the state hospital doctor testified that in his 
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opinion the girl who had killed her lover had done so 
because he had jilted her for another, and that she was 
not insane. The jury found her insane, and sent her to 
the hospital. The doctor stood by his judgment and 
promptly released her as sane. Under the Code, this 
could not happen. It might be illogical that the law 
should insist on keeping a person in the hospital as 
insane, when the hospital people, who probably know^ 
best what his condition is, say he is sane. But it is one 
way of making sure that defendants cannot play fast 
and loose with the law. If they succeed in convincing a 
jury that they are insane, they are going to be confined 
as insane at least for a certain length of time. 

It has been urged that all persons released on recovery 
after confinement on an accjuittal by reason of insanity 
should be subject to some kind of psychiatric aftercare 
supervision for a period of time.^^ But only a few states 
make any provision for conditional release. The Code’s 
provision for release on probation is a step in the right 
direction. To make this fully effective, however, the 
state will have to provide facilities for supervising the 
person on such probation—psychiatric probation officers. 


Privileged Communications 

In jurisdictions where statutes make communications 
between doctor and patient privileged (which includes 
all but some seventeen states), the provision for hospital 
observation and report by court appointed experts may 
give rise to this question: may a defendant who has been 
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so observed or examined upon court order object to the 
doctors’ testifying as to his condition, on the ground 
that the information they acquired is privileged? 

1 he Court of Appeals for the District of Columbia 
has answered this question in the affirmative.''^^ One 
I ayJor had been found incompetent to stand trial when 
he was first arraigned, and had therefore been com¬ 
mitted. Seven months later, the hospital reported him 
competent, and he was brought to trial. To rebut his 
contention that he was mentally irresponsible at the 
time of the crime, tfie prosecution offered the attending 
physician in the hospital ward where Taylor had been 
confined, who had regularly ol)served and treated him 
during his stay there. He testified that Taylor was sane, 
and also that l aylor had admitted lie was not suffering 
from delusions and hallucinations as he had claimed, 
but was merely “going along with a gag” in describing 
such episodes. 

The Court of Appeals held that the trial court had 
erred in permitting the doctor to so testify, because the 
testimony violated the statutory physician-patient priv¬ 
ilege. The court pointed out that the doctor had not 
merely observed, but had treated the defendant. The 
court conceded that the privilege does not apply where 
the doctor merely observes or examines the person, as 
where he does so for the prosecution in order to qualify 
himself for testifying as a witness in the trial. But where 
the accused is committed to a hospital for a more or 
less indeterminate period, as in this case, where com¬ 
mitment was until he becomes sane enough to stand 
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trial, most hospitals would consider it their function not 
merely to observe, but also to treat, and to try to facil¬ 
itate recovery. Under the Taylor case reasoning, the 
privilege statute would prevent any staff doctor from 
testifying in such case. This would to a large extent 
defeat the purpose of the statute providing for hos¬ 
pitalization for observation and report. 

The Model Code undertakes to meet this situation by 
providing that “A statement made by a person subjected 
to psychiatric examination or treatment pursuant to 
Sections 4.05, 4.06 or 4.08 for the purpose of such 
examination or treatment shall not be admissible in 
evidence against him in any criminal proceeding on any 
issue other than that of his mental condition but it shall 
be admissible upon that issue, whether or not it would 
otherwise be deemed to be a privileged communication.*' 

This specifically extends to “treatment.” On the other 
hand, it limits admissibility of the doctor’s testimony to 
the issue of mental condition, and does not go so far as 
to allow the doctor to relate statements of the patient 
tending to prove guilt, for example. Moreover, the 
privilege is limited to criminal proceedings; it does not 
extend, for example, to actions for appointment of a 
guardian. 

The Code provision seems sound, even from the view¬ 
point of those of us who favor retention of the privilege 
in psychiatric cases.^ That the privilege may be useful 
in ordinary psychiatrist-patient relationships does not 
necessarily require that it be extended to these cases of 
hospitalization on court order. The reason for the priv- 
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ilege is to encourage people to seek psychiatric care and 
treatment when they need it. To get any help from con¬ 
sulting a psychiatrist, the patient must be willing to bare 
his most shameful and most secret deeds and thoughts, 
including deeds which might subject him to criminal 
conviction if the psychiatrist could be compelled to re¬ 
veal them on the witness stand. To promote the policy 
of encouraging people to seek psychiatric help when 
they need it, it is worth while sacrificing what little help 
law^ enforcement might get from being able to force such 
revelations from the suspect’s psychiatrist. 

Kut this consideration is minor or negligible when 
the person is in a hospital by court order, in order that 
his mental condition may be determined for purposes 
of criminal proceedings. This is not a situation where 
we need to encourage the patient voluntarily to consult 
a psychiatrist by promising him silence. He is being 
sent to the psychiatrist by court order. Silence cannot 
save him from criminal proceedings or from more dis¬ 
grace than he already faces. He is already charged with 
crime. What he reveals to the court-appointed psychi¬ 
atrist is not likely to reveal facts that will place him in a 
worse light than if he remains silent, and it may help 
him to avoid the stigma of “guilt” by revealing mental 
disorder. 


Pre-Sentence Investigation 

We are not always aware how radically the sentencing 
function of the judge has been changed by substituting 
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the ideal of rehabilitative treatment for the old ideal 
of retribution. So long as our object was to make tlic 
punishment fit the crime, it was reasonable to fix the 
punishment by statute, or to fix maxima and minima 
and leave it to the judge to set the term within those 
limits. Discriminatory differences resulted, wlien one 
judge imposed a minimum sentence and another judge 
the maximum for cases which seemed very much alike. 
This was a serious defect in even handed application, 
but it did not invalidate the principle of trying to set a 
“just” punishment. 

But now that we have, at least in theory, moved to 
the position that wrongdoers should be rehabilitated 
rather than merely made to suffer for their sins, it is 
ex{>ecting much too much to hope that the judge will 
be able to fix even a roughly approximate time within 
which the convicted criminal can be reformed, if at all, 
merely upon hearing the evidence concerning the com¬ 
mission of a single offense, divorced from all the (legally) 
irrelevant facts of his life history, including prior be¬ 
havior. As Harry Elmer Barnes has said, “to set definite 
time sentences—even maximum and minimum—is as 
preposterous as it would be for a judge, in a mental 
case, to sentence a patient to a mental hospital for ten 
years for dementia praecox, to fifteen years for in- 
volutic^nal melancholia, and to twenty years for para¬ 
noia. 

Criminologists and psychiatrists tend to favor a system 
in which the judge’s function would be to conduct the 
trial to determine whether the defendant did in fact 
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commit the act charged. The problem of what to do 
with the accused if it is found that he did commit the 
act would be turned over to a tribunal of experts cjuali- 
fied to evaluate psychiatric, psychological and socio- 
logical data.‘*® But this is not likely to happen in the 
foreseeable future, even if it could be done without 
encountering constitutional obstacles.^^ Perhaps even 
from a psychological viewpoint it is well to keep the 
sentencing function in the judge. “The symbol of the 
wise and just fatlier, punishing wrongdoers, probably 
adds to the stability o[ society and to the average in- 
dividual’s feeling of security.’’^^ 

But if the judge is to retain the semencing function, 
we should enable him, through pre-sentence investiga¬ 
tion, to obtain some information about the defendant’s 
personality and his socio cultural background, and espe¬ 
cially about those subsurface emotional conflicts of 
which the criminal act is so often only one—perhaps 
almost accidental—manifestation or symptom. Such 
investigation may aid the state as well as the defendant 
by providing a check on the trial process and keeping 
disordered or defective i:>ersons from being sent to penal 
institutions, where they would be a source of dis¬ 
ciplinary difficulty. 

T he Model Penal Code in Sec. 7.07 requires a pre- 
sentence investigation in certain cases and permits it in 
any case. It adds: 

Before imposing sentence, the Court may order the de¬ 
fendant to submit to psychiatric observation and examina¬ 
tion for a period of not exceeding sixty days or such longer 
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period as the Court determines to be necessary for the pur¬ 
pose. The defendant may be remanded for this purpose to 
any available clinic or mental hospital or the ('.ourt may 
appoint a C|ualified psychiatrist to make the examination. 
The report of the examination shall be submitted to the 
Court. 

Psychiatry can make a valuable contril)uti()n at this 
point in the proceedings, as new legislation in a nuinl)er 
of states is recognizing.^^* As long ago as lb29 the Ameri¬ 
can Par Association recommended that “no criminal be 
sentenced for any felony . . . until there he hied as a 
part of the record a psychiatric report.”"*^ In 1950, the 
International Penal and Penitentiary Commission Con¬ 
gress unanimously endorsed pre-sentence examination.^^ 

Conclusion 

7Te work of drafting the Model Penal Code is far 
from finished. What has been drafted is still in tentative 
form. But the secticons discussed above, dealing with the 
procedure for handling the issue of mental responsibil¬ 
ity and competency to stand trial, are fairly complete 
and provide carefully designed machinery for determin¬ 
ing these issues. In so far as improvement in legal pro¬ 
cedure can facilitate disj:x)sition of these cases, the Code 
offers what is indeed a model which the Institute can 
with pride submit for adoption by the states. 
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The Urge to Punish 


Most of the criticisms of the law governing mental 
disorder as a defense in criminal law mentioned in 
this book have been repeated for decades. Why then 
has so little been done about them? 

Here, as is true of other defects and shortcomings in 
our criminal law principles and practices, inaction has 
probably been due not so much to logical rejection of 
proposed reforms as to irrational preconceptions and 
prejudices. 

It IS not only criminals who arc motivated by irra¬ 
tional and emotional impulsions. 'Fhe .same is true also 
of lawyers and judges, butchers and bakers. And it is 
especially true on such a subject as punishment of 
criminals. This is a matter on which We are all inclined 
to have deep feelings. When a reprehensible crime is 
commuted, strong emotional reactions take place in all 
of us. Some people will be impelled to go out at once 
and work off their tensions in a lynching orgy. Even the 
calmest, most law-abiding of us is likely to be deeply 
stirred. All our ingrained concepts of morality and 
justice come into play, all our ancient tribal fears of 
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anything that threatens the security of the group. It is 
one of the marks of a civilized culture that it has devised 
legal procedures that minimize the impact of emotional 
reactions and strive for calm and rational disposition. 
But lawyers, judges and jurors are still human, and 
objective, rational inquiry is made difficult by the 
very irrationality of the human mind itself. 

Many of the judicial explanations for refusing to 
relax the traditional tests are so obviously baseless that 
they can only be taken as emotional reactions rather 
than as reasons. How else can one explain judicial pro¬ 
nouncements that liberalizing the right-and-wrong test 
would be dangerous to society, would render prosecu¬ 
tion for crime impossible, and in effect would break 
down the fabric of civilization?^ 

This problem, of course, is not peculiar to our field. 
All social science suffers from it. All social science re¬ 
search is likely to have its data colored and its proposi¬ 
tions distorted by fear and by prejudice, tor religious 
dogma, ethical concepts, social outlocA and economic 
interests are likely to be deeply involved. These may 
have more unconscious than conscious impact, and the 
unconscious is the more dangerous. Consciously we want 
to be rational. We prefer to think of ourselves as gov¬ 
erned by reason rather than as creatures swept by irra¬ 
tional emotions or sluggishly adhering to the old rules 
because they protect us against the painful sensation of 
doubt and the still more painful task of rethinking and 
re examining old solutions. 

Socrates’ admonition, “know thyself,'’ calls for emo- 
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tional maturity and psychological insight. We need more 
oi both before we fully understand why we treat 
criminals as we do, and why we hold so desperately to 
the M’Nagliten rule. 

It IS only in recent times that we have dared to sus¬ 
pect that even judicial opinion may be subject to this 
tendency to rationa!i/,e, to suggest that the reasons 
judges set forth lor their conclusions may not actually 
be tfie premises which led to the conclusion, but that the 
conclusion may liave come first, as a non-rational emo¬ 
tional reaction, or as an unarticulated ' hunch,” with the 
reasons being contrived afterward to bolster the decision 
already reached, d'his subjecting of the judicial process 
to psychological scrutiny is no reflection on the bench. 
It IS rather a sign of growing cultural maturity that we 
are willing to recognize the existence of irrational 
piocesses, because only if we fionestly facie the fact of 
their existence can we hope to limit their effects. 

I.et us take a look at some of the arguments tfiat liave 
been advanced for refusing to relax the traditional tests 
of insanity, and in particular, for refusing to accept the 
bJew Hampsfiiie Duiham case rule. I have already dis¬ 
cussed such arguments as that the traditional test is clear 
and certain wliereas the new proposal is allegedly too 
loose and uncertain, and the converse argument that the 
traditional test is so flexible that it can be stretched to 
cover every proper case. Here I want to consider some 
other arguments, arguments that rest on a psychcrlogical 
attitude, the all-too-human urge to punish. The argu¬ 
ments take various forms. 
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It is argued that the new test would, because of its 
liberality or its looseness, result in the release of numer¬ 
ous dangerous criminals against whom tiie public should 
be protected, that it would encourage malingering, and 
that it would flout the public demand for retributive 
“justice.” When the Durham case was decided, the 
United States Attorney for the District of Columbia 
was reported as fearing “that tlie new rule will gaeatly 
increase the number of insanity pleas in criminal cases, 
multiply the work of psychiatrists, bog down prosecu¬ 
tions and bring about the release of criminals from 
whom the public should be protected.”* 

More than a year has now passed since the Durham 
decision. I recently inejuired how the rule was working. 
The chairman of the committee on mental disorder as a 
criminal defense of tfie Council on Law Enforcement of 
the District of Columbia replied: 

I think it is safe to say that the fears expressed at the time 
the Durham decision was announced, to the effect that the 
numfjer of insanity pleas in criminal cases would be greatly 
increased, have not materialized. I have kept in rather con¬ 
stant contact with the local United States Attorney's office 
in connection with this matter, and I am sure that they now 
feel that their original fears were unfounded. 

I think it also safe to say that the fears at first entertained 
tliat more criminals would be acquitted on the ground of 
insanity have likewise not materialized. The findings of “not 
guilty by reason of insanity” do not certainly appear to have 
increased and I think it is more than possible that the num¬ 
ber, percentagewise, has decreased.^ 
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The only other jurisdiction that has accepted this 
rule, New Hampshire, certainly has not been plagued 
with an undue number of insanity pleas. There are few 
statistics, but I have made as careful an inquiry as I 
could about the operation of the law in that state. Judge 
Amos N. Blandin, jr. of the New Hampshire Supreme 
Court canvassed the judges and prosecuting attorneys of 
the state for me, and Professor Arthur E. Prell, socio¬ 
logist of the University of New Hampshire, canva.ssed 
the psychiatrists and .sociologists. There .seems to be 
complete satisfaction witli the operation of the rule on 
the part of all con< erned. 1 do not pretend that this was 
a scientifically valid study. New Hampshire is too small, 
too free from crime—unfortunately for research pur¬ 
poses and also too free from statistical records, to 
permit statistically valid conclusions. But it certainly 
can be said that the available evidence does not in the 
least support the idea that the New Hampshire rule 
has resulted in undue pleas of insanity. No criminal 
case involving the rule governing mental irresponsibility 
has been appealed to the state Supreme Court since 
18/1. In no other state have there been so few cases. 

As for releasing too many dangerous persons into the 
community, we must remember that a person acquitted 
of crime by reason of insanity is not released; he is sent 
to a mental hospital. And the statistics show that per¬ 
sons so committed are kept confined longer than they 
would have been if they had been convicted of the 
crime charged.-* It is true that if the new rule is con¬ 
strued to include psychopaths, we may find cases where 
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a psychopath is accjuitted because of his disorder, sent 
to a mental hospital, and shortly thereafter released 
because he is not psychotic. But the way to meet this 
problem is not by keeping a narrow general test of 
irresponsibility. Instead, it should be met by providing 
that persons so committed should not be released until 
they are no longer dangerous^ or, better yet, by legisla¬ 
tion dealing directly with the problem of the psycho¬ 
paths. 

As for malingering, the short answer is that the 
medical problem of detecting malingerers has prac¬ 
tically nothing to do with the legal test of irrespon¬ 
sibility. That problem will be no more and no less 
diflicult under the Durham case rule than under the 
right-and-wrong or any other. Dr. Ray said long ago, 
that, “ Fhe supposed insurmountable difficulty of dis¬ 
tinguishing between feigned and real insanity has con¬ 
duced, probably more than all other causes together, 
to bind the legal profession to the most rigid construc¬ 
tion and application of the common law relative to this 
disease, and is always put forward in objection to the 
more humane doctrines that have been inculcated in 
the present wo^k.”^ 

Even in 1838, Dr. Ray was able to devote a whole 
chapter, of thirty pages, in his Medical Jurisprudence to 
explaining how simulated insanity might be distin¬ 
guished from the genuine. Most of what he said is still 
quite sound, and a lot of knowledge has been added 
since. Yet probably the majority of judges today are 
almost as ignorant of these means for distinguishing as 
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they were then. Most judges who fear that liberalizing 
the test would facilitate malingering would be reassured 
by reading that cliapter. hor further assurance, they 
might read about newer discoveries that psychoanalysis 
and other techniques have added, as well as new me¬ 
chanical methods sucli as the EEG and the lie detector, 
truth serums, etc. Dr. Henry Davidson’s short chapter 
on the subject, in his Forensic Psychiatry, should dis¬ 
pose of any exaggerated fears on this score. 

More basic is the argument that the '‘instinctive sense 
of justice" of the community will be offended if we 
adopt a rule that fails to mete out punishment where 
punishment seems to the public to be deserved. As Dr, 
Franz Alexander has argued, when a defendant escapes 
who, people think, deserves punishment, they may lose 
faith in the social structure and may relax their own 
inliibitions.^ "If he escapes his just deserts," they may 
tend to think, "why should I continue to obey the law?" 
The public is willing to recognize the mentally irre¬ 
sponsible as a class that should be exempted from pun¬ 
ishment, since it is futile to threaten and punish people 
who cannot be "cured or taught a lesson" by such 
sanctions. But the exception must be narrowly restricted. 
Professor Herbert Wechsler has well stated this argu¬ 
ment; "The category must be so extreme that to the 
ordinary man, burdened by passion and beset by large 
temptations, the exculpation of the irresponsible be¬ 
speaks no weakness in the law. He does not identify 
himself and them: they are a world apart. . . . Beyond 
such extreme incapacities however, the exception can- 
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not go. Tliis, to be sure, is not poetic justice. It is public 
justice, which in the interest of the common good 
prescribes a standard all must subscribe to who can, 
those whose nature or nurture leads them to conform 
with difficulty no less than those who find compliance 
easy.”'^ 

Eminent jurists have told us that we must be careful 
to heed and respect this public demand for punitive 
“justice.” Public “qualms at the prospect of a softening 
of retribution,” we are told, “deserve attention, and 
should, so far as is compatible with advance rather than 
regression in the penal held, be relieved.”^ “The hrst 
ref}uirement of a sound body of law,” said Mr. Justice 
Holmes, “is that it should correspond with the actual 
feelings and demands of the community, whether right 
or wrong.”® Perhaps the strongest such statement is the 
famous remark of Sir James Stephen, who said: “I think 
it highly desirable that criminals should be hated, that 
the punishment inflicted on them should be so con¬ 
trived as to give expression to that hatred, and to 
justify it so far as the public provision of means for 
expressing and gratifying a healthy natural sentiment 
can justify and encourage it.”^^ 

But let us take a look at this “instinctive sense of 
justice” the public is supposed to feel so keenly, and 
that we are so anxious to mollify. “Justice” is a noble 
word, and the use of it implies we have here a noble 
sentiment. 

iUit psychiatrists have been holding up the mirror to 
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this sentiment, and the picture they see is not so pretty. 
The urge to punish wrongdoers is not always an im¬ 
personal demand that the law keep its promises. Often 
it is an outlet for our own antisocial aggressiveness 
which we have more or less effectively but guiltily re¬ 
pressed. “It is a weapon in our own struggle against 
trends and drives which we do not admit to conscious¬ 
ness. We should be continuously aware that over-asser¬ 
tion of a prosecuting, punishing, attitude toward law 
breakers reveals the intensity of our inner struggle and 
the instability of our own emotional equilibrium.’’^^ 
“Distrust,” said Nietzsche, “all in whom the impulse 
to punish is strong.” No one is more ferocious in de¬ 
manding that the murderer or the rapist “pay” for his 
crime than the man who has felt strong impulses in the 
same direction. No one is more bitter in condemning 
the “loose” woman than the “good” women who have 
on occasion guiltily enjoyed some purple dreams them¬ 
selves. It is never he who is without sin who casts the 
first stone. 

Along with the stone, we cast our own sins onto the 
criminal. In this way we relieve our own sense of guilt 
without actually having to suffer the punishment—a 
convenient and even pleasant device for it not only 
relieves us of sin, but makes us feel actually virtuous. 
A criminal trial, like a prize fight, is a public perform¬ 
ance in which the spectators work off in a socially ac¬ 
ceptable way aggressive impulses of much the same kind 
that the man on trial worked off in a socially unac¬ 
ceptable way. 
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We even piously quote Scripture to justify our vin¬ 
dictiveness: “An eye for an eye and a tooth for a tooth." 
But what that says, as the Archbishop of Canterbury 
pointed out, was that one must not exact more than 
an eye lor an eye. “It was not an exlionation that you 
should exact an equivalent, but it said that if somebody 
knocked your tooth out, morality requires that you do 
no more than knock one of his out. It is a restraint 
on tlie passions of mankind ... no Christian law says 
you must exact equivalent penalty. Indeed, Christianity 
works on the other principle, that whatever the crime, 
you should seek to remedy it by the operation of re¬ 
demption and love."^^ 

The phenomenon is perhaps analagous to Aldous 
Huxley’s theory of why war was more popular in the 
days when it was less dangerous to civilians. Those back 
home identified with tlieir armies, and shared in their 
glories.^So today the individual who reads about an 
atrocious crime in the newspaper identifies with society, 
makes the crime a personal affront to himself, and 
demands strong-arm retaliation. 

This strong but largely unconscious impulse to punish 
in others the tendencies that we deny or repress in our¬ 
selves may provide a partial explanation for the hos¬ 
tility that psychiatrists sometimes feel to their testimony. 
"A peculiar feature of psycliiatric evidence is that it 
is directed not to the external facts of the case but to 
facts relevant to the accused’s moral responsibility, and 
it is therefore in its very nature apt to create an emo- 
• tional disturbance in the minds of the jury.’’^^ Especially 
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in cases of violent or sexual crimes, the emotionally 
disturbing conllict between feelings of guilty identifica¬ 
tion and of righteous indignation will be strong. The 
result is likely to be powerful feelings of criticism and 
hostility against those who present such disturbing 
evidence. 

As for Stephen’s notion that hatred of criminals is a 
"healthy natural sentiment” that should be encouraged, 
we may concede that it is natural, human nature being 
something less than Christlike, but modern psycholog 7 
would hardly call it healthy. Hatred is not health. It 
is a poison. It will cripple and even kill the individual 
or the society that feeds on it. The function of law is 
to hold the brute forces of hate and vindictiveness in 
check—not to encourage them. The history of law is the 
story of the slow—painfully slow—steps by which society, 
one sliort step at a time, restricted this and that mani¬ 
festation of these forces. Tliey yielded each step only 
slowly and after long and stubl)orn opposition. If we 
open the door to them, it will be hard to close again. 
The Nazi regime was an outstandingly terrible example 
of the dangers tliat engulf a society where oliicial sanc¬ 
tion is given to the brute forces of hatred. 

The primitive and irrational nature of the urge to 
punish is demonstrated by the fact that it is murder and 
sex crimes that bring our blood to the boiling point. 
But the real threat to social well being and security in 
our society does not arise out of these anachronistic and 
atavistic acts of a few abnormal individuals. Our real 
crime problem is the white collar crime and organized 
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racketeering that costs us annually at least ten times as 
much as all the old-fashioned crimes of violence put 
together. And before anyone charges me with equating 
mere money losses with crimes against life and person, 
let me say that there is a personal tragedy also when a 
small businessman is hounded to bankruptcy and suicide 
by racketeers. It is merely primitive impulse that causes 
us to bay for the blood of murderers and rapists, but 
accept with philosophic ecjuanimity the existence of 
thousands of racketeers, swindlers, fraudulent promoters 
and clever operators in higli places, who cost the nation 
billions in losses every year. 

Tire danger is that the irrational urge to do something 
emotionally satisfying will brush aside calmer efforts to 
do something constructive. “Aggressiveness, a heritage 
from the past based on fear, ignorance, and frustration, 
is becoming an increasingly heavy burden for civilized 
man to bear. How to substitute for it co-operation and 
harmonious interpersonal relationships is a problem 
which increasing knowledge of mental health may help 
to solve. I need not emphasize how urgent it has become 
to prevent ‘the old savage in the new civilization' from 
wrecking our plans for building up a peaceful world 
society. 

And it seems to me an abdication of the leadership 
that the public has a right to expect of the legal profes¬ 
sion abjectly to accept this primitive aggressiveness as 
inevitable and unchangeable. 

It is of course a difficult question how far law can 
outrun public sentiment. The Negro problem is an 
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illustration of hotv hard it is to change deep-rooted social 
customs and habits by legal fiat, tor decades, the Su¬ 
preme Court dodged the responsibility of making the 
Civil War amendments really effective and compel the 
southern states to give Negroes political equality. The 
court apparently agreed with Carter, that ‘‘the attempt 
to compel a community of men to do right by legislative 
command, when they do not think it to be right, is tyr- 
anny.”»« Charles Warren agreed that the court couldn't 
have done more with a problem so packed with emo¬ 
tional and sectional dynamite ” 

But others thought that the court failed to seize an 
opportunity to exert a great moral and educative influ¬ 
ence. And in recent years, the court has shown a greater 
willingness to exert leadership, with results still to be 
seen. The court has been confronted with the same 
problem of choice between following and leading public 
opinion in the field of civil liberties. The difference in 
viewpoints is brought into high relief in two recent little 
books. One is The Supreme Court in the American 
System of Government, by the late Mr. Justice Robert 
H. Jackson: the other is National Security and Indi¬ 
vidual Freedom, by John Lord O’Brian. Mr. Justice 
Jackson had been selected to deliver tlte Codkin lec¬ 
tures at Harvard University. He prepared the lectures 
but died before he could deliver them. His book con¬ 
tains these undelivered lectures. On his death, John 
Lord O’Brian was asked to step into the breach, and his 
book contains the lectures that he did deliver. On this 
matter of leadership versus followership the two reveal 
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an interesting and important difference in emphasis. 
Jackson’s emphasis is on what the court cannot do. ‘Any 
court,” he wrote, “which undertakes by its legal processes 
to enforce civil liberties needs the support of an en¬ 
lightened and vigorous public opinion. ... I do not 
think the American public is enlightened on this sub¬ 
ject.” 

O’Brian on the other hand takes the view that the 
public needs and should be provided leadership toward 
understanding, instead of being merely passively fol¬ 
lowed, and he deplores the “scarcity of leaders courage¬ 
ous and outspoken in the cause of individual freedom.” 

There is of course essential truth in both positions, 
but I stand with O’Brian in feeling that the emphasis 
belongs on the need for leadership, in civil liberties and 
in penal philosophy. The human thirst for vengeance, 
the human instincts of hate and fear, need no encourage¬ 
ment from the law. So long as they exist, we must of 
course take them into account, but we need not rein¬ 
force them and give them dignity by legal endorsement. 

I even venture to guess that the public thirst for 
vengeance is not as great as courts have seemed to fear. 
Law and order will not collapse if we frankly repudiate 
blind vengeance. Public opinion today is different from 
what it was in Stephen’s day—and the dominant opin¬ 
ion was probably not as blood-thirsty in Stephen’s day 
as his statement assumed. For the past two or three 
centuries, public opinion has generally been less retribu¬ 
tive than the law itself. It was public opinion that 
forced the law to become more humanitarian. In the 
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eighteenth century, juries simply refused to follow the 
law that called for capital punishment for grand larceny. 
They either acquitted, or found defendants guilty of 
stealing goods of the value of 39 shillings (40 shillings 
made it capital)—regardless of the value of the goods 
they were proved to have stolen or that they confessed 
to stealing. It was juries who ended witchcraft prosecu> 
tions, and who caused the bankers to plead for abolition 
of the death penalty for forgery. Not only juries, but 
witnesses and even victims refused to co-operate. 

Today, I believe public opinion is still in advance of 
the law. Increased impersonality in our civilization has 
been added to other factors feeding this trend. From 
reading our criminal codes, one would get the impres¬ 
sion that deatli is the standard punishment for first 
degree murder. In fact, the death penalty is extremely 
rare. Juries simply will not impose it in most cases. If 
death is the mandatory punishment they will not con¬ 
vict of that degree. That is why state after state has had 
to give up the mandatory death penalty. 

If the legal profession is not to take the lead in the 
movement toward a less bloody and vengeful law, it 
should at least not stand in the way. If judges and 
lawyers cannot or will not speak up for the side of rea¬ 
son and understanding, it is at least time that they stop 
talking like apologists for the forces of hate and fear. 

Understanding and love instead of hate are enjoined 
upon us not only by the teachings of religion but also 
by the teachings of psychology. We can put to death 
only creatures whom hatred and fear have convinced us 
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are inhuman monsters. In war, we whip ourselves up a 
conviction—for the duration—that every man, woman 
and child in the enemy nation is a japrat, a hun, a beast. 
Only so can we rain bombs upon them, and live with 
ourselves. We could not do so to human beings like 
ourselves. 

The injunction that we love those who hate us, that 
we return good for evil, is not easy to ol)ey—as two 
thousand years of professed Cdnistianity have shown. 
Criminals and psychopaths are likely to be unlovely and 
unloveable personalities. It takes profound understand¬ 
ing not to become discouraged and even angry with the 
delincjuent who responds to your efforts at kindness by 
acting worse than ever. Yet this is often the most promis¬ 
ing case. This negative response may signal a transitoi 7 
phase, in which he is testing you out, to see whether 
your gestures of kindness are genuine, or—what his 
whole past life has led him to expect—insincere, phony, 
and probably with an ulterior “angle.” With under¬ 
standing and with infinite patience, this hostile attitude 
can be overcome. This is the kind of work that proba¬ 
tion officers and other social workers are doing day in 
and day out. It is infinitely more constructive, for the 
person and for society, than all the impregnable prisons, 
and all the gallows, the electric chairs and the gas cham¬ 
bers in the world. 

I do not mean to suggest that irrational and emo¬ 
tional reactions are the only motivations behind criminal 
punishment and that there are no rational arguments 
for punishment. Ihuiishment calmly devised and admin- 
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istered without hate probably performs a needed func¬ 
tion. The psychiatrist would say that by developing a 
superego leading to displacement and sublimation of 
elemental impulses, punishment is an important factor 
in personality development and in the progress of civili¬ 
zation. What 1 do say is that the rational arguments are 
not the only reasons for what we do to criminals; the 
irrational elements play a much bigger role than we 
admit or perliaps even consciously realize. And if we 
will come to understand the motivations that lie behind 
tlie way human beings behave—wrongdoer and righteous 
both—we shall be increasingly able to supplant an emo¬ 
tionally charged, moralizing approach to the problem of 
crime with a more scientific emphasis on social danger¬ 
ousness, deterrability and treatability. 

I wish to ask you to consider with me in partictilar the 
punishment of death. The question of whether the de¬ 
fendant was ‘hnsane” at the time of the crime would 
lose much of its consequence if we would take a step 
that 1 believe we ought to take tor a lot of additional 
reasons. That is to abolish the death penalty. 

The insanity defense is almost never raised except in 
murder cases. A defendant charged with anything less 
than a capital offense usually prefers to take his chances 
on receiving a prison sentence, which will run for only 
a limited number of years, rather than enter an in¬ 
sanity plea, which if successful will get him committed 
to a mental institution indefinitely. At least the doubt¬ 
ful cases and the cases of outright malingering would 
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pretty certainly be reduced if the only difference be- 
tween acquittal by reason of insanity and conviction 
were conirnirment to a mental hospital, instead of a 
prison—or not even that, in states wliere persons so 
acquitted are nevertheless sent to the prison, but con¬ 
fined in a psychiatric ward. 

Absent the death penalty, if by mistake a defendant 
who was actually irresponsible were found guilty, the 
only practical effect would be that he’d be sent to the 
prison instead of the hospital. And life in a modern 
prison is not so incomparably worse tfian in a mental 
institution that that would be a shocking injustice— 
especially since after he got to the prison, if he were 
found to be disordered, he could be transferred to the 
hospital. On expiration of his sentence, if still not safe to 
be released, he could be detained on civil commitment. 

Of course, he would suffer the stigma of criminal 
“guilt," instead of being acquitted on the ground of 
insanity. But that is a distinction that looms larger in 
the minds of moral philosophers tlian it probably does 
for the general run of defendants. When “Three Finger" 
Jack McGurk is indicted for an offense for which he 
fears he might burn, his main concern is to avoid that 
melancholy end. If there seems to be no other way to 
avoid it, he may plead insanity. But if the death penalty 
were abolished, he probably wouldn’t: he’d prefer to be 
found guilty and given a fixed sentence rather than seek 
a commitment to a mental hospital which might last 
for life. Of course the prison sentence might be for life 
too. But prison life holds fewer unknown terrors than 
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life in an “insane asylum.” Nor are those terrors all 
imaginary. At the hospital he may find himself strapped 
to a table and sidtjeeted to the painlid and terrifying 
convulsions of electric shock or insulin shock therapy. 
In some states he may be sterilized. If the hospital after 
commitment makes a really comprehensive “criminal 
investigation ol his umonscious, haying naked his en¬ 
tire personality, stripping his act of any jxassible glantor 
and perhaps even of rationality, the experience will be 
uncomfortable. Until he can be taught to appreciate 
this approach, the average criminal will prefer the 
prison routine, which a smart crook can live with 
without any disturbance to his personality—which is to 
say without any reform of his personality. 

It is time we Americans realized that we have prob¬ 
ably the most ferocious penal policy in the whole civil¬ 
ized world. Most other civilized countries have not only 
abolished the death penalty, but have also reduced 
prison sentences far below the terms we hand out here.'® 
Some .SC) jurisdictions throughout the world have abol¬ 
ished the death penalty entirely, in Europe, in South 
America, in Asia. Of all of the democracies of Western 
Europe, only England* and Erance retain it, and Eng¬ 
land has been seriously debating abolition. Holland has 
not executed any criminals since 1860, Belgium since 
186S, Norway, 1875, and Denmark, 1892. In some of 
those countries, the death penalty is still on the statute 

• Since this chapter was written the House of Commons on Febni- 
ary 16 , 1956 , adopted a resolution looking to the prompt abolition of 
capital punishment. 
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books, but it is never used. Soviet Russia has restricted 
the death penalty largely if not wholly to oflenders re¬ 
garded as serious enemies of the state, a concept analo¬ 
gous to treason, though considerably broader. 

In South America, the eight countries that comprise 
80 percent or more of the population and of the land 
area of that continent have abolislied capital punish¬ 
ment as a civil sanction. Cuba, Puerto Rico, Costa Rica 
and most of Mexico have done the same. In this country, 
six states htive no death penalty.^*^ 

And the experience of these jurisdictions gives no 
evidence that abolition leads to more crime. Of the 
eight states having the lowest murder rate in the Ihiited 
States, five have no death penalty. The state with the 
very lowest murder rate is Maine, which abolished 
capital punishment in 1870. The state with the liighest 
murder rate is Georgia. It is also the state that itself 
does more killing than any other, with 280 executions 
in twenty years as against 270 for the four times more 
populous New York, and 124 for the three times more 
populous state of Pennsylvania.*^ 

If the death penalty is a deterrent, its greatest effect 
should be shown through executions that are well pub¬ 
licized. Some years ago, a study was made under the 
supervision of Professor Thorsten Sellin of the Univer¬ 
sity of Pennsylvania, of the preventive value of such 
executions. Five executions were found which had re¬ 
ceived great notoriety, arid which had occurred over a 
period of five years. On the assumption that deterrence 
should manifest itself by a decline or at least a tempo- 
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rary drop in homicides, tables were prepared showing 
the number of liomicides committed during the sixty- 
day period immediately following each of these execu¬ 
tions, as compared with the sixty-day period immediately 
preceding. It was found that “there were a total of 105 
days free from homicides during the sixty-day periods 
before the executions and 74 in the periods after the 
executions. There were a total of ninety-one homicides 
in the before execution’ periods and 113 in the ‘after’ 
periods.’’*^ 

From all the statistical studies that have been made, 
“it seems clear that the presence or absence of the death 
penalty makes no particular difference in the amount of 
murder in a given state. Its murder rate will be closely 
parallel to that of adjoining states, where conditions of 
life and social-cultural attitudes are similar,Murder 
is a complex sociological phenomenon, and is not con¬ 
trollable by simply imposing severe punishment. This 
is so true that students of the problems of homicide 
rarely discuss the death penalty. They do not consider 
it a factor worth inentioning.^^ 

One prison warden has said that in his twenty years in 
that profession, he has never seen a single criminal who 
would have refrained from using a gun because of any 
idea that he might get the death sentence. “The crim¬ 
inal’s fear of the gallows,’’ he said, “is a fairy story built 
up by well-meaning people to deter others. We could 
build up just as effective a hoax about the horrors of life 
imprisonment if it were our wish.’’-'* 

The stable, normal person is held back from commit- 
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ting murder by moral feelings that have been developed 
in him since early childhood. Legal sanctions—whether 
capital or other— are only a secondary and for most 
persons cjiiite unnecessary reinforcement of the moral 
prohibition. It takes an abnormal mind to commit a 
killing. This is worth emphasizing. In detective stories, 
any person who had a motive and opjX)rtunity is a sus¬ 
pect, and the actual killer always turns out to be some¬ 
one who, except for this one excursion into murder, 
has led an exemplary life. That isn’t tlie way it happens 
in real life. A person who has lived a decent, balanced 
life doesn’t suddenly murder his Uncle Jonathan in 
order to inherit his estate. In cases where something of 
the sort seemed to have happened, investigation will 
show that the murderer had long been that kind of 
person. 

Whereas the law—like the detective story writer— 
tends to regard tlie criminal as a man who at a given 
point in time intentionally and of his free will decided 
to commit a wrongful act, the psychologist sees the act 
as the culmination of an enormous variety of forces 
extending far back into the past. Murderous impulses 
often go back to early impulses of suicide, sadism or 
masochism.^'^ We all bear certain emotional scars from 
our early childhood, some much worse than others. 
Some of these early influences, which Sheldon and 
Eleanor Glueck deem weighty enough to be used as 
social predictive factors for predicting delinquency, are: 

1. discipline of boy by father 

2. supervision of boy by mother 


F 
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3. affection of father for boy 

4. affection of mother for boy 

5. cohesiveness of family.^® 

A high percentage of murderers are not only emo- 

tionally scarred and twisted, but are actually psychotic. 
In England, of the patients in Broadmoor, the institu¬ 
tion for the criminal insane, over fifty percent are mur¬ 
der cases, and another 20 to 25 percent are persons who 
attempted murder. Of persons suspected of murder, in 
1946-47 35 percent attempted suicide before arrest. 
Some 22 percent actually do commit suicide. Of those 
brought to trial, over 50 percent are found either too 
mentally disordered to stand trial, or if tried, are found 
guilty but insane. Anotlier 4 percent are subsequently 
certified as insane.-^^ These figures indicate that mental 
disorder is the predominant factor in murder. Studies 
in this country tend to support the same conclusion. In 
fact, Bernard C. Gliieck, Jr. has said, ‘It is my personal 
opinion, based on the examination of men in the death 
house at Sing Sing, that no person in our society is in a 
normal state of mind when he commits a murder. 

The argument that abolishing the death penalty 
would encourage a terrible crime wave is an old one. 
It has been raised every time we abolislied tlie death 
penalty for each of the scores, and even hundreds, of 
other crimes formerly so punishable.^^ The pattern is 
always the same. A movement to abolish capital punish¬ 
ment for a given crime is met by dire forebodings, 
mainly from the judges, that abolition would result in a 
dangerous increase in the crime in question. Then, after 



The Urge to Punish 

abolition, there is a remarkable absence of any such 
increase. 

In 1810, Sir Samuel Romilly introduced a bill into 
the House of Commons to abolish capital punishment 
for the theft of five shillings or over from a shop. Chief 
Justice Lord Ellenborough opposed the bill. He said: 
“I trust your lordships will pause before you assent to an 
experiment pregnant with danger to the security of 
property, and before you repeal a statute which has so 
long been held necessary for public security. I am con¬ 
vinced with the rest of the Judges, public expediency 
requires there should be no remission of the terror 
denounced against this description of ofienders. Such 
will be the consequences of the repeal of this statute 
that 1 am certain depredations to an unlimited extent 
would be immediately committed.” Lord Edlenborough 
sjx)ke for all his colleagues on the bench. Not a single 
judge or magistrate supported the bill. It failed to pass. 

In 1814, Romilly tried to persuade Parliament to sub¬ 
stitute as the penalty for treason simple hanging instead 
of the then penalty of hanging, being cut down while 
still alive, disembowelled, decapitated and quartered. 
That, notice, was less than a century and a half ago. 
Parliament refused to pass the bill. Apparently tliey 
concurred in the statement of one of the members that 
the bill was a “mischievous attempt ‘to unsettle public 
opinion with respect to the enormity of these atrocious 
offenses.’ 

FAentually both of these reforms were enacted. “De¬ 
predations of an unlimited extent” were not immedi- 
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ately committed. Public opinion was not unsettled. 
None of the predictions of dire consequences came true. 
But the same kind of predictions continued to be made, 
by the same kind of armchair criminologists. 

Mr. Justice Frankfurter has said of members of the 
legal profession that “the most eminent among them, 
for a hundred years, have testified witli complete con¬ 
fidence that something is imjxissible which, once it is 
introduced, is found to be very easy of administration. 
The history of legal procedure is the history of rejection 
of reasonable and civilized standards in the administra¬ 
tion of law by most eminent judges and leading prac¬ 
titioners.”^^ 

Investiture in high office, as judge, legislator or prose¬ 
cutor, does not magically endow a man with scholarly 
training and competence in criminology. It is necessary 
to say this because the public too often assumes the con¬ 
trary. The honorable gentlemens pronouncements are 
assumed to be the product of many years of experience 
and study, when in fact they may be based on a few not 
necessarily typical cases, or even on nothing whatever 
except emotional reflexes. Lord Ellenborough was Chief 
Justice of the King’s Bench and a legal scholar. But his 
pronouncements on the necessity of retaining the death 
penalty expressed merely a personal predilection not 
based on any data whatever. Equally baseless assertions 
continue to be made by his professional descendants to 
this day. 

Opponents of abolition are always quick to cite atro¬ 
cious cases and ask what we would do about them. Only 
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last year, a judge of the Ontario Court of Appeal an¬ 
swered the advocates of abolition at a Toronto forum on 
the subjec t by asking; "What about men like O’Donnell 
who raped and strangled to death Rutli 1 aylor under 
conditions of indescribable horror .. .? or I lntscjn .. . who 
was convicted on the clearest possible evidence of mur¬ 
dering a little girl of three years l)y a brutal, bestial 
attack during which she was virtually disembowelled? 
Or the three monsters . . . \s/ho literally fried to death a 
schoolteacher wlio lived alone, in order to make her 
reveal the whereabouts of her life savings?”'^- 

Recalling such cases raises the hackles and the blood 
pressure. But what do they prove about the wisdom of 
retaining or abolishing the death penalty? All these cases 
happened in the judge’s own jurisdiction, which retains 
the death penalty. Obviously capital punishment for the 
first of these cases did not prevent commission of the 
second, or the third. 

Across the line from the Canadian province of On¬ 
tario is the State of Michigan, which abolished capital 
punishment more than a hundred years ago. It has 
consistently had a smaller number of murdeis per 
hundred thousand of population than its neighboring 
states of Illinois, Indiana and Ohio.'^^ It would be in¬ 
valid to conclude from this that abolition reduces the 
incidence of crime. But it is valid and correct to con¬ 
clude that the death penalty is not more of a deterrent 
than other forms of punishment that might be substi¬ 
tuted for it. 

With all deference to judges, it seems proper to say 
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that the deterrent effect of any given punishment can 
be calculated, if at all, only by someone having '‘exten¬ 
sive accjuaintance with psychological norms, with the 
effectiveness of distant anxiety as an inhibiting force, 
with the after-history of every variety of behavioristic 
disorder, to say nothing of an expert knowledge of 
statistics and of statistical method. 

Psychiatrists have paid relatively little attention to 
the validity or fallacy of the “deterrent” effect of the 
death penalty, and have largely been content to leave 
such investigations to the sociologists and penal re¬ 
formers. Yet students of the mind should find interest¬ 
ing this phenomenon of the continued repetition of the 
stock arguments in favor of capital punishment, not only 
by the man in the street but by eminent lawyers and 
judges—in spite of the fact that there is no evidence to 
support them. Does this not suggest the propriety of a 
psychological examination into the existence of some 
unconscious roots to this urge to punish, some sadistic 
impulses perhaps, and perhaps some unconscious guilts. 

Today we have pretty generally abolished the death 
penalty for all crimes except murder. Why this one 
great exception? Why should a punishment that did not 
deter men from stealing sheep be any more effective to 
deter them from committing murder? Murder usually 
involves less calm premeditation, not more. Punish¬ 
ment or the threat of it is more likely xo deter crimes 
where there is a conscious and deliberate motive for 
gain. It is least likely to deter crimes attributable to 
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passion, and to embittered, frustrated or actually dis¬ 
ordered personality. 

Perhaps the reason is that we regard murder with 
peculiar horror, as the “crime of crimes.” But that view 
of murder is certainly not universal. The anthropologists 
tell us that most people throughout most of recorded 
history have regarded various other crimes as more ab¬ 
horrent and more socially dangerous than killing—in¬ 
cest, for example. And some of us today would be willing 
to agree with our primitive ancestors that there are 
worse crimes than murder. Is the person who at one 
crisis in his life commits a sudden killing worse than 
the one who makes it his daily business to peddle dope 
to teen-agers? Introducing a person to the dope habit 
not only destroys him physically but morally as well, 
yet it is done deliberately and cold-bloodedly, by per¬ 
sons who know and who count on the fact that once the 
victim is “hooked” he will almost certainly never break 
the habit, but will be reduced to lying, stealing and 
almost every possible crime, to get the money to buy 
dope. 

I am not proposing that we make dope peddling a 
capital offense. I am pointing out the incongruity of our 
retaining the death penalty for one crime although we 
have abolished it for most, of retaining it for a primitive 
and today not socially threatening form of crime, al¬ 
though we do not extend it to newer crimes which are a 
real threat to our social organization. 

But even if we agree that murder is the most wicked 
of crimes, that seems relevant only for a retributive 
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theory of justice, not one based on deterrence. Today 
we don’t like to say that we inflict punishment merely 
for vengeance. We say that we are doing it to deter 
repetition of the ofTense, either by the offender or by 
others who might otherwise be tempted to follow his 
example. So far as deterrence is concerned, the question 
is not so much wiiether murder creates a higher degree 
of moral revulsion, but rather, whether murderers are 
less likely to be deterred by imprisonment or other 
measures and more likely to be deterred by the threat of 
death. 

Most murderers are not hardened criminals. Most of 
them fall into two classes, the pathological and the pas¬ 
sionate. 1 have already cited the statistics showing how 
high a proportion fall into the pathological group. And 
most of the rest are people who killed in some momen¬ 
tary fit of passion. 

A study of 1,000 murders committed in New Jersey 
revealed that 67 percent of them arose out c^f unpre- 
mediated cjuarrels—with wives, mistresses, sex rivals or 
acquaintances. Even of the premeditated murders, most 
were also of wives, sweetliearts, sex rivals. Only 18.8 
percent were committed during other crimes such as 
robbery, burglary, rai)e and kidnapping. Another 3.1 
percent were committed while resisting an officer,'"^*'' 

Murder is not typically the crime of the so-called 
criminal class. Much more often, it is an incident in 
miserable lives characterized .by domestic cjuarrels, 
brawls, drinking and fighting. The killing is the unpre¬ 
meditated and more or less accidental culmination 
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of a long series of acts of violence. If the harshest 
penalty is ever needed as the strongest deterrent, it 
ought to be reserved for the professionals, the gangsters, 
the pickpockets, the safe-crackers, the confidence men. 
Not for the murderers. Yet of the really hardened crim¬ 
inals, the professionals, who are most likely to weigh the 
odds before they act, we find very few convicted of 
murder. 

Police officials often argue that the threat of capital 
punishment deters criminals from carrying lethal weap¬ 
ons, or at least deters them from using them against the 
police when in danger of being arrested. Abolishing the 
death penalty, it is said, would therefore result in more 
policemen being killed or wounded. But the statistics 
reveal no factual basis for this assumption. The number 
of policemen killed is slightly smaller, proportionately, 
in the states that have abolished the death penalty than 
in those that retain it.^^* 

Everyone who has made any study of the subject 
knows that it is not the severity of the punishment that 
is most important for deterrence; it is the certainty that 
punishment will actually result. The perfect penal sys¬ 
tem would be one that operates like a red hot stove; 
touch it and you get burned. It isn’t necessary that the 
burn be fatal to induce people to keep their hands off. 
As Sir Walter Moberly said a few years ago, . . the 
most ferocious penalties are ineffective so long as pros¬ 
pective criminals believe they have a fair chance of 
escaping them. ... If he commits a murder he may not 
be caught; if caught he may not be convicted; if con- 
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victed he may still be reprieved. . . . Thus it is certainty 
rather than severity of punishment wliich really deters. 

. . . An increase in the efficiency of the polic e force does 
more to prevent murder than the busiest hangman. 
For capital crimes, juries are notoriously reluctant to 
convict. Fhis reduces the certainty of punishment and 
in consequence, its deterrent effect. 

There are other objections to capital punishment 
beside the lack of evidenc e that it is any more of a deter¬ 
rent than any other forms of punishment. Being irre¬ 
vocable, it allows no opportunity for reversing a wrong 
conviction of an innocent man. It places on the officials 
who have to take part in an execution a hateful duty 
that even the advocates of capital punishment would not 
want to perform tliemselves and do not even want to 
witness. TJie executioner for New York and Pennsyl¬ 
vania suggested a few years ago that the judges who 
hand down the sentence should be recjuired to witness 
its execution. I doubt whetlier most judges would want 
tliat. Warden Lewis IL Lawes of Sing Sing said that 
during all liis term no judge and no prosecutor ever 
asked to witness the excx ution of a man they had prose¬ 
cuted and sentenced.But il executing wrongdoers 
were as effec tive a deterrent as its apologists claim, we 

should encourage.-periiaps compel—not only judges 

and prosecutors liut everybody to witness the act. We 
have given up jniblic executions because we know the 
sight does not deter. It brutalizes peo|)le and makes 
them more callous toward killing. 

Capital punishment is defeatist, because, contrary to 
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modern developments in penal reform it abandons the 
possibility of reforming the criminal and it has an ad¬ 
verse effect upon efforts to reform other prisoners in the 
institution at the time the execution takes place. 'These 
convicts, wliom the prison regime is presumal)ly trying 
to treat and to rehabilitate into society, identify with the 
condemned man, and they align tiiemsehes against the 
hateful, punishing society that takes his life. The whole 
principle of intimidation by fear appears actually to 
contribute to aggressive behavior in some persons. Capi¬ 
tal punishment may serve as an actual incitement to 
crime in three types of cases: 

1. The suicidal group. Some depressed patients take 
the attitude that death is a just punishment for their 
imagined sins, and murder is a means of securing it. 

2. Those to whom tlie lure of danger has a strong 
appeal; possibly a large group. The danger of capital 
punishment may act as an actual incentive to acts like 
Yobbevy wkh violence. 

3. The exhibitionist group. The exhibitionist wishes 
“for a time successfully to pit his witii against the police, 
but that would not satisfy him unless he was in tlie end 
caught; because otherwise nobody would know how 
clever he had been in outwitting the law so long. So that 
we can’t think the exhibitionist would be expected to 
give himself up after his first crime; but sooner or later 
he would so arrange things that he was found out and 
had the satisfaction of a spectacular trial.These per¬ 
sons do not usually carry their activities to the point 
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of committing crimes that may lead to the death penalty, 
although even that occurs at times. 

The death penalty probably also increases the cost of 
criminal trials. I say probably because this is largely an 
unexplored question. But it is probably true that per¬ 
sons charged with capital crimes are less likely to plead 
guilty than they would be if the crime were not capital. 
And avoiding a drawn out criminal trial by a plea of 
guilty saves the state several thousand dollars. The 
money so saved could be better used to pay tlie salaries 
of parole and probation officers in a constructive effort 
to prevent crime, in 19^1, after a Pennsylvania capital 
trial, a social worker in Reading said: “It cost the State 
of Pennsylvania $23,658 to prosecute, convict and elec¬ 
trocute Irene Schroeder at the Western Penitentiary. If 
one-twentieth of this sum had been spent ten years ago 
by any social workers on that 22 "year-old girl, that 
electrocution would have been prevented. 

Another way capital punisfiment increases the costs 
of trial is by increasing the time needed to obtain a 
jury. Jurors as already said are reluctant to serve where 
they fiave to send a man to liis death. In notorious cases, 
tfiis may cause fantastic delays—several days spent in 
interrogating from one to two hundred veniremen be¬ 
fore a jury is obtained. The effect that this kind of 
sifting out of those most reluctant to convict of capital 
crime may have upon verdicts is another unexplored 
held. 

The death penalty may actually make convictions 
harder to obtain. It is always necessary to present a very 
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convincing case to obtain a conviction where the penalty 
is death. When lesser penalties are possible, the rate of 
convictions rises rapidly. When forgery was a capital 
offense in England, juries in the 18th century began to 
revolt, and simply refused to convict. As a result, we had 
the anomalous situation of the banks appealing to Par¬ 
liament (in vain) to abolish the death penalty.**^ That 
probably gives one explanation for the fact that, whereas 
in 1918 twelve states made the death j>enalty mandatory 
on conviction of a capital offense, today only Vermont 
does so.**^ 

In sjnte of all the controversy concerning it, the death 
penalty is so rarely resorted to that it hardly figures as 
an actual penal practice. In the whole United States, 
there are today only a little over one hundred execu¬ 
tions for murder per year, although there are about 
7,000 murders per year; the rest are given prison terms 
if they are convicted at all.*'^ By dividing the crime into 
degrees and by giving the judge or the jury discretion in 
imposing sentence, we have in practice substantially 
reduced the number of capital sentences that otherwise 
would be passed. The same trend is going on everywhere 
else throughout the civilized world. Scotland in a period 
of fifty years had six hundred murders, yet only twenty- 
three executions, mainly because of the operation of the 
Scotch doctrine of diminished responsibility.**^ In Eng¬ 
land the device used is mainly that of the exercise of the 
prerogative of mercy. In other countries where the 
death penalty has not been abolished, it is falling into 
desuetude by administrative practice. In Belgium, for 
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example, although the death penalty is still on the stat¬ 
ute books there has not actually been an execution since 
1863, A sanction so rarely applied can hardly be re¬ 
garded as an operative instrument of penal policy.^® 
Where it is applied, it is applied in a shockingly hap¬ 
hazard and discriminatory way. Of the few who are 
actually executed, almost all are poor, almost all are 
men, and a disproportionately high number are Negi oes. 
Defendants of wealth or education practically never go 
to the gallows or the electric chair. Neither do women. 
Warden Lawes of Sing Sing escorted 150 persons to their 
death. Of them, 150 were poor; 149 were men.^^ During 
the twenty years from 1930 to 1950, there were 3,029 
executions in the United States. Of these, 21 were 
women. And of these few, the majority were Negio 
women. In the southern states where capital punishment 
is retained for rape, it is used almost exclusively against 
Negroes. This is so flagrantly true that it was made the 
basis of an argument of discrimination by the NAACP 
in the notorious “Martinsville Rape Case” of 1950. The 
Association’s brief on appeal cited figures, which have 
never been questioned, showing that although S09 white 
men had been convicted of rape since 1909, not one had 
been executed. During the same period 54 Negroes were 
executed on rape convictions.’*^ 

Thirty years ago, a House Committee recommended 
favorably on a bill to abolish the death penalty in the 
District of Columbia. It said: 

As it is now applied the death penalty is nothing but an ar¬ 
bitrary discrimination against an occasional victim. It can- 
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not even be said that it is reserved as a weapon of retributive 
justice for the most atrocious criminals. For it is not neces¬ 
sarily the most guilty who suffer it. Almost any criminal 
with wealth or influence can escape it but the poor and 
friendless convict, without means or power to fight his case 
from court to court or to exert pressure upon the pardoning 
executive, is the one singled out as a sacrifice to what is 
little more than a tradition.^^ 

The bill did not pass. But what the committee said is at 
least as true today as it was then. 

Warden Lewis E. Lawes said twenty years ago: 

Capital punishment in the United States may be regarded 
as practically abolished through indifferent enforcement. 
But, by retaining the death penalty in its penal codes, it 
necessarily goes through the theatricals of the threat of en¬ 
forcement. I'hese very theatricals lend glamor to the ac¬ 
cused fighting for his life. The offense, no matter how 
heinous, is frequently disregarded in the new drama por¬ 
trayed in the courtroom where prosecutors demand death 
for the prisoners and counsel pleads for mercy. These theat¬ 
ricals reach out beyond the courtroom and weaken law 
enforcement all along the line.**^ 

They distort the administration of justice, producing 
unmerited acquittals in some cases and in others con¬ 
victions not justified by an unemotional evaluation o£ 
the evidence. 

But the main argument against capital punishment is 
not concerned with what it does or fails to do to crim¬ 
inals. It concerns what it does to the rest of us. Capital 

X. 

punishment does mc^re harni in brutalizing and lower¬ 
ing the moral standard of the community as a whole 
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than it does good by eliminating a few dangerous 
individuals. 

It becomes for many people an absorbing and un¬ 
healthy fascination to follow the trial of a person on 
trial for his life. “Public interest of an almost prurient 
nature heightens under the influence of the modern 
media of mass communication. There seems to be re¬ 
leased among us a perverted curiosity verging on mass 
sadism which crowds the trial courts and surrounds the 
place of execution. Unhappy and unpleasant emotions 
are stirred in most of us.”^'^ 

As Mr. Justice Frankfurter said: '‘When life is at 
hazard in a trial, it sensationalizes the whole thing 
almost unwittingly; the effect on juries, the Bar, the 
public, the judiciary, 1 regard as very bad. 1 think scien¬ 
tifically the claim of deterrence is not worth much. 
Whatever proof there may be in my judgment does not 
outweigh the social loss due to the inherent sensational¬ 
ism of a trial for life,"^^ In England, Viscount Temple- 
wood said: “It makes people gloat over crime and I 
think, however much you safeguard the actual carrying 
out of executions, they also pander to those morbid 
feelings that lie very near the surface in most of us and 
that would be much better repressed. 

We have mentioned the sensational murder trial held 
in Lancaster, Pennsylvania. A college student was 
charged with murdering a young woman. There hadn’t 
been a deatli sentence in Lancaster County since 1922, 
but this case aroused all the old morbid curiosity and 
animosity. On the day of the opening of the trial the 
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crowd began to form in the alley behind the court house 
as early as (3:00 a.m. By nine o'clock the lines stretched 
from the rear of the court house down the alley all the 
way to the next street and around the corner. A police¬ 
man later said there were at least five hundred people. 

The crowd kept coming every day of the trial. In the 
morning, when the accused was brought in, and in the 
afternoon, when he was taken away, the crowd w^as so 
dense that police had difficulty getting through to the 
waiting vehicles. People shouted out words of encour¬ 
agement or of condemnation. Some struggled to get a 
better look, others wanted to lay their hands on him. 
One woman brushed his sleeve with her fingertips. “I 
touched liim,” she said with her face bright, “that’s 
enough for me—1 touched him.” On the last day some 
were weeping, some were praying, some were shouting.'^^ 

Part of the crowd interest may liave been stimulated 
by the brutality of the crime and the implications of 
sexual attack. And part of it may have been spurred by 
the local press. The defendant’s attorney, in later pre¬ 
paring an appeal, compiled a list of what he called in¬ 
flammatory material taken from the three Lancaster 
papers. But that material wasn’t particularly garish— 
nothing like the really lurid whipping up of morbid 
public curiosity that you have in other cities where some 
of the newspapers are much worse, as in New York, or 
where they’re all worse, as in Los Angeles. 

The basic value of our civilization is, in Albert 
Schweitzer's phrase, Reverence for Life. Indeed, a good 
measure of any civilization is the extent to which this 
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seminal concept is valued and implemented. If we want 
to inculcate respect for human life, we must not our¬ 
selves take life in the name of the law. 

Official killing by the state makes killing respectable. 
It not merely dulls the sensibilities of people to cruelty 
and inhumanity, but actively stimulates cruelty. It ne¬ 
gates the efforts of those who are working to stimulate 
the better instincts of men. 

And let us not forget that in a democratic society the 
state is you and I. It is not an impersonal, inhuman 
machine that executes these persons. It is you and 1 who 
provide the money to erect the gallows or install the 
electric chair. It is you and I who pay the executioner to 
act as our representative. The execution erf a condemned 
man is not a stage play, to be read about in the news¬ 
papers. It is a deliberated act in which every citizen 
participates. 

And while Gallup polls have shown that about half 
of the people in the United States favor retaining cap¬ 
ital punishment, it is interesting to observe that they 
don’t like the idea of having anything to do wdth it 
themselves. We don’t reveal the identity of the execu¬ 
tioner because we know that he would be generally 
shunned by his neighbors if they knew his secret. One 
reason why execution by intravenous injection is not 
practical is that it would require a doctor to administer, 
and doctors want no part in the business. If we were 
honest with ourselves we would have to admit that we 
are ashamed of keeping capital punishment as a part of 
our penal system. In our hearts we agree with Viscount 
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Templewood who said in his book, The Shadow of the 
Gallows, “The whole act from start to finish is repulsive 
and unworthy of a civilized community.” 

The driving force behind the movement for abolition 
has been democracy. Only Fascism halted the trend in 
countries like Italy, Austria and Germany. Democracy 
has fostered it, in Europe, in South America, in Austra¬ 
lia—everywhere except in the United States. 

Only in this country is there no organized political 
movement for abolition. No American state has abol¬ 
ished the death penalty since 1917. It isn’t even the sub¬ 
ject of political discussion here, as it is right now in 
England and in Canada. Here, it is a subject for high 
school debaters—nothing more. As long as abolition has 
no political champion, no organized voice in the forum 
of public discussion, we in America are failing to move 
along with the current of civilized thinking. 

If and when we do renounce the illusory protection 
of the death penalty, we should not make the mistake cjf 
merely shifting our faith to imprisonment or any other 
negative sanction as a remedy for crime. I.et us hope 
that abolition will lead us rather to provide more pre¬ 
ventive law enforcement. As Thomas Fuller said more 
than two hundred years ago, “To punish and not pre¬ 
vent is to labor at the pump and leave open the leak.” 
One way to get more preventive law enforcements is by 
increasing police efficiency. It was increased efficiency 
in enforcement that cut short the wave of kidnappings 
for ransom in the 1930's, rather than the adoption of 
laws authorizing the death penalty for this crime.^^ But 
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the best way to prevent crime is to identify potential 
criminals and guide them away from an antisocial career 
before they carry that career to a tragic climax. It can 
be done. It is being done by agencies such as the Diag¬ 
nostic Center at Menlo Park, New Jersey, and the New 
York City Youth Board.'’'' 

With the help of insights that psychiatry and psychol¬ 
ogy are giving us into how the mainsprings of human 
behavior operate, we are learning mucli about how to 
bring up children to fit into the world. Perhaps we are 
also learning how to build a world fit for them to live 
in. With these insights, we are better armed for the task 
of molding a society that nurtures the healthy and fruit¬ 
ful growth ol individual life, a society that holds in¬ 
violable the dignity of man and fosters love and under¬ 
standing of one s fellow man rather than hostility and 
aggression—a society, in short, that respects life. 
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NOTES TO CHAPTER I 

1. For a discussion and illustration of the confusion the use of 
the word “insanity" has caused, see Weihofen, Mental Disorder 
as a Criminal Defense (1954) pp. 4-6. Dr. Isaac Ray a century ago, 
in his discussions of the tests of criminal “insanity," tended to 
confuse the issue, skipping back and forth between two meanings 
of the words: (1) what we today would call mental disorder or 
mental disease, and (2) such degree of mental disorder as will 
relieve the person of criminal responsibility. Ray, The Medical 
Jurisprudence of Insanity (3rd ed., 1855); Ray, “The Law of In¬ 
sanity," 4 Arn, L. Rev. 236, 246-47 (1870). 

lliis kind of confusion was aided by the fact that “insanity” 
was the term used by the medical pre^fession a hundred years ago 
to mean what in current phraseology is called mental disorder, 
psychosis, or mental disease. To some extent, “insanity" is still so 
used in I ngland. In this country, and also largely in England, the 
term has been abandoned in psychiatry, and psydiiatrists are 
prone to insist that it is “exclusively a legal term.” But it is at 
best an amlnguous legal term, and the fact that old cases are still 
cited in which it was used as a medical term compounds the am¬ 
biguity. 

The (Canadian Mental Health Association has recommended 
abolition in the law of such tenus as “insanity.” Special Committee 
on Bill No. 93, Minutes of Proceedings and EvideiK:e, No. 5, 
p. 181. 

An excellent .statement of the distinction between mental dis- 
cjrder and criminal resf)onsibility is that of the late Professor 
Jerome Michael, “Psychiatry and the Criminal Law,” 21 Am. liar 
Assn. J. 271 (1935). See also Waelder, “Psychiatry and the Problem 
of Criminal Responsibility,” 101 U. Pa. L. Rev. 378 (1952). 
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2. Not ail inoclern psychiatrists agree that tlie difierencc between 
normality and abnonnaiity is merely (jiiant itative. Some hold to 
the view that iluTe is a (|ualitative dilierence, but probably a 
majority today accept the cjuantitative view, i he two views are 
succinctly stated in the Encyclopaedia Britannica. “Abnormal Psy¬ 
chology,” (19,a5): 

'‘Relationship beixceen Normal and Abnormal .—I rom ancient 
times down to the jiresent there have been two diametrically 
opposed views with regard to this important problc^m. Accoiding 
to one, there is a clean break, a chasm, between normal and abnor¬ 
mal. The normal person, it is contended, cannot possibly put him- 
sell in the place of abnormal persons and see things Irom their 
perspectives. According to the other view, there is unbroken con¬ 
tinuity between nonnal and abnormal (principle of continuity). 
That is, the normal shades imperceptibly into the abnormal, and 
both share a borderland in which normality and abnormality can¬ 
not with certainty be distinguished. 

"The absolutist tradition, which sharyily divides abnormal from 
normal behaviour, finds popular expression in siu h statements as 
that a person is out of his head, has lost his reason or his mind, 
and therefore needs an alienist; i.e., a specialist who deals with the 
mentally estranged. Most 19th-century alienists and nerve special¬ 
ists, the predecessors of modern p.sychiatrists. accepted this hypo¬ 
thesis of discontinuity as fact. I hey tried to give substance to tlie 
speculations by postulating hypothetical brain and nerve changes 
in their patients to parallel the behaviour deviations which they 
observed. Ficrly in the 20th century it w^as demonstrated conclu¬ 
sively that general paresis is the result of a specific brain infection. 
This raised the hopie among ab.solutists that some day all neuroses 
and psyclioses might prove to be no more than diseases of the 
brain. Their hope during the intervening four decades failed to 
materialize'. ... A he relativist tradition, which maintains that 
there is continuity between normal and abnormal behaviour, did 
not become dominant in behaviour pathology until the 2()th cen¬ 
tury. The position of the relativists was greatly strengthened by 
the growing realization, late in the 18th century and throughout 
the i9th, tliat abnormal phenomena could be deliberately induced 
for a short time in normal persons. . . 

.8. "In former times when juries were ignorant, experts unknown, 
and counsel not allowed to speak for the prrsoner in relation to 
any matter of fact, courts were obliged, in justice to the latter, to 
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instruct the jury respecting matters of fact, and especially was this 
so in cases involving questions of insanity. In a criminal trial, the 
jury had no means of learning how this disease affects the mind, 
for they had nothing to guide them but such views as the counsel 
for the (aown chose to impart. They naturally looked to the court 
for direction, and the court, standing in the relation of counsel for 
the prisoner, gave them sudi information as it had obtained from 
the best books and tlie most eminent physicians ol the time.” Ray, 
“I’he Law of Insanity,” 4 Am. L. Rev. 248 (1870). See also Yale 
L. /. 189T90, 190T91. One of Dr. Ray’s earliest strictures on the 
subject was written in 1835. Ray, “Criminal Law of Insanity,” 14 
Am. Jurist 253 (1835). 

4. Ray, The Medical Jurisprudence of Insanity (3rd ed., 1855) 
,§41, p. 58. 

5. Overholser, “Pioneers in Psychiatry: Isaac Ray,” 45 J. Crim. L. 
6* CriminoloL^. 249 (1954). 

6- Pound, Formative Era of American Law (1938) 4, 30-31, quoted 
in Note, “Doe of New Hampshire: Reflections on a Nineteenth 
Century Judge,” 63 Hartf. L. Rei/. 513 (1950). See also Hening, 
Eight Great American Lawyers (1909). 

7. Reik, I'he Doe-Ray Corre.spondence: A Pioneer Collaboration 
in the Jurisprudence of Mental Disease, 63 Yale L. J. 183 (1953). 

8. 47 N. IL 120. 

9. State v. Pike, 49 N. H. 399 (1869). 

10. State V. Jones, 50 N. II. 369 (1871). “On the is.sue of imsanity, 
Judge l.add stated, the jury must be satished beyond a reasonable 
doubt that the killing was not produced by mental disease to find 
the defendant guilty. Then he deepened the analysis of Judge 
Doe. The ultimate question, he said, w'as whether tlie accused, at 
the time of the act, had the mental capacity to entertain a crim¬ 
inal intent. All symptoms were to be weighed by the jury in con¬ 
sidering whether the act was the offspring of insanity: 'if it was, 
a criminal intent did not produce it: if it was not, a criminal 
intent did produce it and it was a crime.’ Under this analysis it 
would seem that tlie extent to which the mental disorder reduces 
tfie possibility of forming a criminal intent would be the extent 
to which the disorder may be said to have caused the act.” (Foot- 
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notes omitted.) Note, “Criminal Responsibility and Mental Dis¬ 
order: New Approaches to an Old Problem, ’ 30 Ind. L. /. 194, 
203 (1955). 

11. 214 F. 2d 862 (1954). 

12- This last paragraph of the opinion contains the only reference 
to a relationship between mental disorder and lack of criminal 
intent. Apparently the court in the Durham case has not adopted 
the rationale of the New Hampshire court in State v. Jones, supra, 
note 10, that if the act was the ofispring of mental disease, then it 
was not produced by a criminal intent. 

It has been suggested that: “One reason why the Durham court 
refused to go as far as Judge Ladd may be found in the brief of 
the Amicus Curiae, }>. 30-31, Stewart v. United States, 214 F. 2cl 
879 (D. C. Cir. 1954), filed by Abraham Chayes. It suggests that the 
disease intent relationship, il literally applied, might result in 
more severity than the M'Nagluen Rules, if ’intent’ is not con¬ 
ceived as the product of the total personality. Incapacity to form 
intent may be just another symptom of disease, which would con¬ 
fuse the expert and distort the issues for the jury. ‘This second 
formulation of the New Hampshire test seems designed to insure 
that only serious or advanced mental disorders will be effective to 
confer immunity from punislnnent. If this is so, the end is better 
served and with less confusion by incorporating the requirement 
of serious disorder in the first version of the test [did the disease 
produce the act]. 4 hat would then require the jury to say whether 
the defendant was suffering from severe mental disorder of which 
the act charged was a consequence. So limited, the test could not 
be considered too lenient.’ ’’ Note, 30 Ind. L. ]. 194, 204-5 (1955). 

13. The Index to Legal Periodicals lists no less than forty-one law 
reviews that had printed articles or comments on the Durham case, 

NOTES TO CHAPTER II 

1. American Law Institute, Model Penal Code, Tentative Draft 
No. 4, p. 156 (1955). 

2. 10 Clark & Fin. 200. 

3. 1 he right and wrong test is the sole test of responsibility in 
Arizona, California, Florida, Georgia, Idaho, Iowa, Kansas, Loui- 
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siana, Maine, Maryland, Minnesota, Mississippi, Missouri, Ne¬ 
braska, Nevada, New Jersey, New York, North Carolina, North 
Dakota, Oklahoma. Oregon, Pennsylvania, South Carolina, South 
Dakota. Tennessee, Texas, Washington. West Virginia and Wis¬ 
consin. It is the primary test, supplemented only by the irresist¬ 
ible-impulse test, in all the remaining jurisdictions except New 
Hampshire and the District of Columbia. For citations to cases 
and statutes, see Weihofen, Mental Disorder as a Criminal D<?- 
fense, pp. 50-52, 129-173 (1954). 

4. John Biggs, Jr., The Guilty Mind, p. 107 (1955). 

5. Id., p. 108. 

6. Hadfield’s case, 27 How. St. Trials 1282 (1800) was probably the 
most famous case tried prior to M Nagliien’s case. James Hadfield 
was a veteran of many wars. He had sustained terrible head 
wounds in battle which caused his head to hang down as though 
it had been “almost disevered," and had been discharged from the 
army on the ground of insanity. It seems that he was suffering 
irom systematized delusions that, like the Saviour, he was ordained 
to sacrifice himself for the world’s salvation. In order to be exe- 
cuteil to attain this end, he .shot at King Ch^orge III, that by the 
ajipearance of crime, he might be condemned and so perform the 
sacrifice he felt divinely called to make. He was defcncled by Lord 
Erskine who, although he stated that he accepted the principles 
previously laid down by Coke and Hale, questioned the inter¬ 
pretation of those authorities which Crown counsel was urging in 
this case, that those authorities recjuired a total deprivation of 
memory to protc-ct a man from criminal responsibility. “If a total 
deprivation of memory was intended by these great lawyers to be 
taken in the literal sense of the word," Erskine declared, “then no 
such madness ever existed in the world." Id. p. 1312. 

There are extreme cases, he admitted, where “the human mind 
is stormed in its citadel and laid prostrate under the stroke of 
frenzy." Such cases, however, are rare and can present no judicial 
difficulty. But “in other cases. Reason is not driven from her seat, 
but distraction sits down upon it along with her, holds her trem¬ 
bling upon it, and frightens her from her propriety." Such per¬ 
sons, said Erskine, are subject to delusions. In some cases, these 
delusions are so terrific as wholly to overpower the faculties; in 
others, they are more circumscribed, yet the disordered imagina¬ 
tion still holds the most uncontrollable dominion over reality and 
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fact, “and these are the cases which frequently mock the wisdom 
of the wisest in judicial trials because such persons often reason 
with a subtlety w^iich puts in the shade tlie ordinary conception of 
mankind: the conclusions are just, and frequently profound; but 
the premises from which they reason, when within the range of 
the malady, are uniformly false.” Id. p. 131314. 

“In substance,” says Judge Biggs, “Erskine, in Hadfield's de¬ 
fense, advanced the theory that a man could know right from 
wrong, could understand the nature of the act he was about to 
commit, could manifest a clear design and foresight and cunning 
in planning and executing it, but if his mental condition pioduced 
or w^as the cause of the criminal act, he should not be held legally 
responsible for it.” Biggs, J he Guilty Mind, p. 89 (1955) . 

7. A popular description of faculty psychology and its forerunner, 
phrenology, is found in Karl Sterns J he I hivd lievolutioJi, p. 4/ 
ff. (1954) .' 

8. “When the word ‘psychology' was coined, two hundred years 
ago. it was supposed that the two-worlds legend was true. It was 
sup[)osed, in consequence, that since Newtonian science explains 
(it was erroneously tliought) everything that exists and CKXurs in 
the physical world, there could and should be just one other coun¬ 
terpart science explaining what exists and occurs in the postulated 
non-physical world. As Newtonian scientists found and examined 
their data in visual, auditory and tactual perception, so psychol¬ 
ogists would find and examine their counterpart data by counter¬ 
part, non-visual, non-auditory, non tactual perception. . . . 

“Abandonment of the two-worlds legend involves the abandon¬ 
ment of the idea that there is a locked chxir and a still to be dis¬ 
covered key. Those human actions and reactions, those spoken 
and unspoken utterances, those tones of voice, facial expressions 
and gestures, which have alw'ays bc:en the data c)f all the other 
students of men, have, after all, been the right and the only mani¬ 
festations to study. They and they alone have merited, but for¬ 
tunately not received, the grandiose title ‘mental phenomena .... 

“Chemists once tried to find out the properties of phlogis¬ 
ton, but, as they never captured any phlogiston, they reconciled 
themselves to studying instead its influences and outward manifes¬ 
tations. They examined, in fact, the phenomena of combustion 
and soon abandoned the postulate of an uninspectable heat-stuff. 
The postulation of it had been a will-o’-the-wisp, the sort of will- 



o'-ihe-wisp that encourages the adventurous to explore uncharted 
thickets and then, ungratefully, to chart the thickets in maps that 
make no further mention of those false beacons. Psychological 
research work will not have been wasted if the postulate of a spe¬ 
cial mind-stuff goes the same way.” G. Ryle, The Concept of 
Mind, pp. 319-20, 320-21, 322 (1949). 

9. J. Z. Young, Doubt and Certainty in Science (1951) pp. 97, 104. 

10. The Greeks knew better. Plato, more than 2,300 years ago, 
(jnoted Socrates as saying on the basis of his experiences in the 
Greek army, “For this is the great error of our day in the treat¬ 
ment of the liuman body, that physicians separate the soul from 
tlie body.” Quoted by Henson,“Psychosomatic Aspects of Personal 
Injuries,” 23 lenn, L. Rev. 622 (1955). 

11. “It has for a long time been taken for an indisputable axiom 
that the jMind is in some important .sense tripartite, that is, that 
tliere are just three ultimate classes of mental processes. The Mind 
or Soul, we are often told, has three parts, namely, Thought, 
Feeling and Will; or, more solemnly, the Mind or Soul functions 
in three irreducibly different modes, the Cognitive mode, the 
Emotional mode and the Conative mode. This traditional dogma 
is not only not self-evident, it is such a welter of confusions and 
false inferences that it is best to give up any attempt to re-fashion 
it. It should be treated as one of the curios of theory. . . 

“It will be clear why I reject this story. It is just an inevitable 
extension of the myth of the ghost in the machine. It assumes that 
there are mental states and processes enjoying one sort of exist¬ 
ence, and bodily states and processes enjoying another.” Ryle, op. 
cit., pp. 62, 63. 

12. Judge Thurman Arnold, in Holloway v. United States, 148 
F. 2d 665, 667 (1945). 

13. Overholser, The Psychiatrist and the Law (1953) p. 11. 

14. Ray, The Medical Jurisprudence of Insanity, S248, pp. 259- 
60 (3d ed., 185.5). 

15. East, Society and the Criminal, pp. 20-21 (1951) . 

16. Glueck and Glueck, Unraveling Juvenile Delinquency, p. 215 

(1950). ^ 
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17. Cardozo, What Medicine Can Do for the Law, p. 32 (1930). 
Long before Freud. Francis Bacon, a lawyer, said, ‘•Numberless 

are . . . the ways, and sonietinies inscrutable, in which the afiec- 
tions color and aflect the understanding”; and "a man’s disposi¬ 
tion and the secret working of his mind are better discovered 
when he is in trouble than at other times.” Quoted by judge 
jerome N. Frank, ”Judicial Fact-Finding and Psychology.” 14 
Ohio St. L. }. 183, 189 (19.93). 

18. Sobeloff, ‘‘In.sanity and the Criminal Law: From McNaghten 
to Durham, and Beyond. ” 11 Arn. Bar Assn. J. 793 (1955), re¬ 
printed in 15 Md. L. Rei’. 93 (1955). 

19. “Mental abnormality is an exaggeration of normal attitudes 
and behavior. We all know people whom we consider over-sensi¬ 
tive or over-critical, unduly suspicious or excessively hostile and 
sarcastic, whom we recogni/e as too mild and meek lor their own 
good or as overly assertive and demanding, or who are too much 
preoccupied with health and body functions, who tend to over¬ 
worry, over-drink, over smoke, who are over-active or over-inhib¬ 
ited. We do not usually consider such people abnormal. Where do 
we draw the line? Fhe line can lie, and sometimes is. a thin one. 
The traits just listed arc found in a varying extent in all of us. 
The difference is one of degree. 'Fhe abnormal person is suffering 
from an intensiheation of these traits.” Berliner, Some Aspects of 
Mental Abnormality in Relation to Crime," 46 J. Crim. L. ir 
Criminology 67, 68 (1955). 

20. “If young lawyers were afforded the opportunity to have so- 
called “lie detector” or “narco-analytic” interviews with mentally 
healthy and mentally ill people, such interviews to be conducted 
jointly with an experienced psychiatrist, it would at once become 
apparent to both doctor and lawyer what is meant by alteration 
of personality,” as well as its indivisible unity. They would both 
at one and the same time be able to observe the frailty and 
illogical unity that is man, something that transgresses formalistic 
definitions." Zilboorg, The Psychology of the Criminal Act and 
Punishment, p. 44 (1954). 

21. Roche, “Criminal Responsibility,” in Hoch 8c Zubin, Psy¬ 
chiatry and the Law, p. 108 (1955). 


22. Id. 
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23. Glutck and Glueck, Unraveling Juvenile Delinquency pp 
288-9 (1950). 

24. B. Gluetk, “Changing Concepts in Forensic Psychiatry," 45 
/. Crim. L. 6- Criminology 123, 131 (1954). 

25. Zilboorg, Mind, Medicine and Man, p. 274 (1943). 

26. “lliis leads to the central question: what arc the forces of 
personality development that determine whether one resolves 
conflict in acting out in crime or in living out in mental illness? 
Both are regressively adaptive and are survival gestures in retreat 
from surrounding reality. In criminality one observes rebellion 
with destructive action directed outwardly; in mental illness, 
rebellion with destructive reaction absorbed inwardly. A comple¬ 
mentarity is in this picture; it would seem that many criminals 
are compelled to repeat unlawful acts in order to preserve their 
sanity, and many law-abiding persons go crazy to avoid crime. 
I’rom a social standpoint, mental illness has a higher premium in 
the sense that it spares the group at the expense of the individual. 
It would appear that the mentally ill person who commits a crime 
is cursed by a double failure of adaptation. His mental disintegra¬ 
tion does not go far enough to nullify the remaining ego which 
on its own becomes a compliant accessory to his latent unlawful 
drives. Our hospitals are filled with people whose latent 'crimes’ 
are lived out in the disguise of symbols and allegory. In them 
criminal drives lie behind a bizane facade of social incapacity. In 
extreme cases imminent outward attack is often turned on the 
self in suicide. Such are those who take flight from surrounding 
reality rather than make outright attack upon it." Philip Q. 
Roche, “Criminality and Mental Illness—Two Faces of the Same 
Coin," 22 U, Chi. L. Rev. 320, 323 (1955). 


NOTES TO CHAPTER III 

1. Royal Commission on Capital Punishment, 1949-1953, Report, 
Memorandum of Dissent by Dame Florence Hancock, Mr. Mc¬ 
Donald and Mr. Radzinowicz, pp. 285, 287. 

2. Lawyers generally admit that in addition to persons who do 
not know right from wrong, there are others who are mentally ill, 
and whose illness is manifested primarily by impairment of voli- 



j-jgoj The Urge to Punish 

tional capacity. But in most states, such impairment is not a legal 
defense, even when it exists in such extreme degree that the im¬ 
pulse to act can be called irresistible. Why not? .Surely the law 
should not punish people for what they cannot avoid doing. No. 
The law denies this defense for a wholly practical reason diffi¬ 
culty of proof. "Until the doctors can prove to one another s 
satisfaction when uncontrollable impulse does and, what is more 
important, when it does not exist, the stricter rule will probably 
be followed.” A. L. Goodhart. Essays in Jurisprudence and the 
Common Laxv, pp. 47-48 (1931). 

The assumption in Prof. Goodhart’s statement is that we avoid 
this difficulty of proof by adhering to the right-and-wrong tes^ 
that dial test is without comparable difficulty, but in fact there is 
just as much difficulty of proof in that test. “Factually there is no 
dear line of demarcation between delusion and normal rational¬ 
ization. Doctors will vary tremendously in what they take to be 
reasonable exaggeration or fantasy and psychotic delusions. Yet 
juristic theory is willing to pretend that this distinction is a fairly 
easy one. On the other hand, jurisprudence has .set aside the prob¬ 
lem of compulsion until the doctors can agree.'’ Edward S. Rob¬ 
inson, Law and the Lawycn, p. 75 (1935). 

3. Codere’s case, 12 Cr. App. R. 21 (1916), Some American cases, 
especially in Minnesota, Nebraska and North Dakota, use the 
word “nature” only—not “nature and quality.” fior citations to 
cases see Weihofen, Aiental Disorder as u Criminal Defense, pp. 
71-72 (1954). 

4. Id., pp. 70, 73- 

5. Comm. v. Smith, 374 Pa. 220, 97 A. 2d 25 (1953). 

6. “. . . a child of moderate brightness wall say that he hit his 
sister on the liead, that she bled and that she fell; he will even 
admit that she died or that he killed her and will perhaps say 
that he was wrong to kill his sister. I he criminal code docs not 
accept this knowledge as valid; without knowing it the law rec¬ 
ognizes here a fundamental medico-psychological distinction be¬ 
tween the purely verbal knowledge w'hich characterizes the child 
and the other type of knowledge which characterizes the adult. 
This fundamental difference between verbal or purely intellectual 
knowledge and the mysterious other kind of knowledge is familiar 
to every clinical psychiatrist; it is die difference between knowl- 
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edge divorced from affect and knowledge so fused with affect that 
it becomes a human reality." Zilboorg, "Misconceptions of Legal 
Insanity," 9 Am. J. Orthopsychiatry 540, 552 (1959). See also 
Bromberg and Cleckley, "The Medico-Legal Dilemma: A Sug> 
gested Solution," 42 J. Crim. L. & Criminology 729 (1952). 

7. Prof. Jerome Hall is the leading exponent of this view. Hall, 
General Principles of Criminal Law, ch. 14, especially at pp. 523- 
24, 536-88. It is regrettable dial Hall choo.ses to belittle and reject 
[practically everything that has happened in psychology and psy¬ 
chiatry during the past hundred years, because of "the lack of 
agreement among psychologists," "the existence of many ‘schools' 
of psychology, etc. Id. p. 485. Lack of agreement exists also in 
other fields of medicine, .science, politics and economic.s, but we 
do nor for that reason reject them in toto. 

8. New York has held that "wrong" means "moral wrong." and 
that a per.son who acted under a delusion that the act was divinely 
commanded would not know that the act was "wrong." People v. 
Schmidt, 216 N. Y. 324, 110 N. E. 945 (1915). I'ennessee and 
I exas cases have .said that wrong ’ means legal wrong merely. 
IVason v. Stale, 133 'Lenn. 198, 180 S. VV. 168 (1915); McElroy v. 
State, 146 'Lenn. 442, 242 S. W. 883 (1922); Harrison v. State, 44 
Tex. Crim. 164, 69 S. W. 500 (1902). 

9. Cdueck, Mental Disorder and the Criminal Law, p. 187 (1925). 

10. There is no developed scientific method of determining the 
existence of such knowledge’ ol the nature and cpiality or the 
light and wrong as related to an act, or the lack ol it." (aiminal 
Responsibility and Psychiatm Expert Testimony, The Committee 
on Psychiatry and Law ol the (iroup lor the Advancement of Psy¬ 
chiatry. Rejport No. 26, May 1954, p. 6. 

There is no objective method ol determining in another 
knowledge' of the nature and quality or ol the right or wrong 
related to behavior. . . . Furtliennore no entities of mental di.sease 
can be abstracted out of matters .solely confined to the cognitive 
faculty of knowledge as explicit in the test questions." Philip Q. 
Roche, Criminal Responsibility,” in Hoch and Zubin, Psychiatry 
and the Law, p. 107, at p. 113 (1955). 

11. Durham v. United States, 214 F. 2d 862, 868 (1954). 

12. Supra, note 10, at p. 5. 
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13. Waelder, "PsYchiatry and the Problem of Criminal Respon¬ 
sibility,” 101 U. of Pa. L. Rev. 'MH, at pp. .380 381 (195-’)- 

14. R. Gehman, A Murder in Paradise, pp. 213-14 (1954). 

15. West. "The Importance of Modern Psychiatry to the Lawyer," 

14 Ohio State L. J. 138, 139 (1953). 

16. Roche, op. cit. supra note 10, at p. 112. 

17. John C. Whitehorn, quoted in Guttmachet and Weihofen, 
Psychiatry and the Law, p- 420 (1952). 

18. D.rh.m v. Unded 23- F. 2d 000 (1956). But again 

the conviction was reversed, this lime because* the trial judg . 
after telling the jury that if they found Durham not Rudty by 
reason of instiiiity, he would be committed to St. Llizabelh s Ho. 
pital. added that "if the authorities adhere to their last opinion 
on this point he will be released very shortly. 

19. Stephen, History of the Criminal Law of England (1st ed., 
1883) vol. IV, p. 185. 

20. Royal Commission on Capital Punishment, 1949-19j3, Report, 
p. 113. 

21. "1 have tried enough of these cases to know that the question 
that Ute jury is going to ask itself is this; Ought the accused to Je 
Snvicted under alGhe circumstances of the c.se? And . they 
decide he ought to be convicted, it won’t make any dilTerencc 
what the experts .sav or what the judge charges. And if they deci c 
it would not be just to convict him, they will turn him loose. 
Chief fudge John J. Parker of tlie United States Court of Appeals 
for the Fourth Circuit, Proceedings of the 32nd annual meeting o 
the American Law Institute. May 18-21, 1955, Washington. D. C.. 

^ The Australian experience is the same. It can ... be con 
fidently affirmed that M’Naughten Rules are an elastic tes , 
stretched or not in accordance with the jury’s feeling of the mad¬ 
ness’ of the accused and the degree of detestation of Ins actions^ 
If no logical and convincing motive for the killing is adduced, if 
medical evidence of mental disturbance supports the defence, and 
if tlie cTime is not one that induces their deepest approbnum, 
juries will tend to apply the M’Naughten Rules with » 1™- 
olent width-otherwise they will not." Norval Morris. Daniel 
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M’Naughten and the Death Penalty,” 6 Res Judicatae 304, 335 
(1954). 

22. Royal Commission on Capital Punishment, 1949-1953, Re¬ 
port, p. 115. 

23. John C. Whitehorn, “Psychiatry and Human Values,“ in 
Hoch and Zubin, Psychiatry and the Law, p. 144, at pp. 150 51 
(1955). 

24. Mr. Justice Hyman Barshay, “The Defense of Insanity in 
Criminal Cases,” in Hoch and Zubin, Psychiatry and the Law, pp. 
116, 120-21 (1955). 

It has been suggested that the product rule “affords a greater 
degree of control over jury decisions. Whereas before it was well- 
nigh impossible lor the trial judge or appellate court to review 
the jury finding of capacity in the defendant to ‘know’ that his act 
was wrong, the new rule calls for conclusions of fact which, at 
least in those extreme cases involving the manifestly psychotic, are 
subject to empirical verification and hence to revision or a new 
trial if the jury has exceeded the bounds of ‘reasonableness.’ ” 
Warren P. Hill, “The Psychological Realism of Thurman Arnold,” 
22 U. Cht. L, Rev, 377. 392 (1955). 

25. Schwartz, Punishment of Murder in Pennsylvania, Royal 
Commission on Capiul Punishment, Memoranda and Replies to 
a Questionnaire received from Foreign and Commonwealth 
Countries (1952) pp. 776, 777. See Comm, v. Daverse, 364 Pa. 623, 
73 A. 2d 405 (1950) and cases cited in Weihofen, Mental Disorder 
as a Criminal Defense, (1954) p. 162. But even if the Supreme 
Court has repudiated it, Prof. Schwartz says some trial judges in 
their instructions to juries still broaden the test to include it when 
they are so inclined. 

26. In Ohio, the cases, although they extend back to 1834, leave 
it unclear whether irresistible impulse is or is not a defense. See 
State V. Thompson, Wright’s Ohio Rep. 617, 622 (1834) (to be 
responsible, accused must have had “power to forbear or to do the 
act”); Blackburn v. State, 23 Ohio St. 146 (1873) (defendant must 
be a “free agent,” with power to choose between right and wrong, 
and to avoid doing the act); Slate v. Cumherworth, 69 Ohio App. 
239, 43 N. E. 2d 510 (1942) (irresistible impulse held no defense); 
State V. Ross, 92 Ohio App. 29, 108 N. E. 2d 77, appeal dismissed, 
158 Ohio St. 248, 108 N. E. 2d 282 (1952) (same). 
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In New Mexico, whether irresistible impulse is a defense was 
uncertain until 1954, when it was held that it is. State v. White, 
58 N. M. 324, 270 P. 2d 727 (1954). 

27. “The person who acts on an irresistible impulse is really do¬ 
ing a non-volitional act; he is not knowing the nature and quality 
of his act in such a way as to form a rational judgment on that 
act, and that is a case of not knowing the act.’' Testimony of Dr. 
Ivison Russell, President, Royal Medico-Psychological Association, 
Minutes of Evidence, p. 485, Par. 6655. See also Jerome Hall, op. 
cit. supra., note 7. 

28. During the nine years from 1940 through 1948, of persons 
proceeded against for murder in Scotland, twenty one were found 
unht to plead because of mental disorder, and only hve were 
found to have committed the act but to have been mentally irre¬ 
sponsible at the time. Royal Commission on Capital Punishment, 
Report, p. 311; Minutes of Evidence. Aug. 5, 1919, p. 65. 

29. Id., p. 267, par. 2281. Most American judges of course have no 
power to give such peremptory oral instructions. 

30. Id., p. 372, par. 4501. See also the testimony of Viscount 
Simon to the same effect. Id., p. 380, par. 4600. 

31. Id., p. 30, Appendix E. 

32. Frank, Lazo and the Modern Mind (1930). 

33. Pound, Interpretations of Legal Llistory, p. I (1923). 

34. “I'he rules and principles of case-law have never been treated 
as hnal truths Imt as working hypotheses, continually re-tested in 
those great lalioratories of the law, the courts of justice. Every new 
case is an experiment; and it the accepted rule which seems ap¬ 
plicable yields a result which is lelt to be unjust, the rule is recon¬ 
sidered.” Monroe Smith, Jurisprudence, p. 21, (1909), quoted in 
Robinson, Lazo and the Lawyers, p. 280 (1935). 

35. Frank, op. cit., supra, note 32, at p. 7. 

36. Cardo/o, The Growth of the Law, pp. 19-20 (1927). 

37. Royal Commission, Report, p. 116. 

38. American Law Institute, Proceedings of the 32d Annual 
Meeting, May 18-21, 1955, p. 206. 
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L Dr. D. Curran, testifying before the Royal Commission on 
Capital Punishment, Minutes of Evidence, p. 486, par. 6672 
(1950). 1 he Royal Medico-Psychological Association favored reten¬ 
tion of the existing rules on similar reasoning: 

“The Association is fully aware that, if the Rules were rigidly 
interpreted, the majority of even frankly insane murderers would 
be judged criminally responsible. But Lord Haldane said when 
Lord Chancellor, ‘It is a great mistake to suppose that the Rules 
which absolve a person w4io does not know what he is doing and 
does not know the distim tion between right and wrong, are hard 
and fast rules which cannot in any way be extended in tlieir appli 
cation.’ (Parliamentary Debates, Vol. LVII, Fifth Series.) The 
Association is satished that in recent years there has been an in¬ 
creasing elasticity in the manner in which the rules have been 
interpreted and believes that justice is better served as the result." 
Id., p. 476 fll. 

This and other testimony given before the Commission makes it 
“abundantly clear that the M’Naughten rules can be defended, 
even by their w'armest supporters, as techniques whereby practical 
justice is reached, and not as absolute, precise rules," Morris, 
“ ‘Wrong’ in the M'Naughten Rules," 16 Modern L. Rev. 435, 437 
(1953). 

2. Testimony before tlie Royal Commission on Capital Punish¬ 
ment. Quoted in Royal Commission Report, p. 102. See also the 
Commission’s own statement: “But the fact that usually a way is 
found of obviating the evil consequences lialile to flow from the 
Rules is not a sufficient reason for retaining them, llie evil conse¬ 
quences are not always obviated. Occasionally the Rules lead to a 
verdict of ‘guilty’ and a sentence of death which might otherwise 
be avoided. Nor can we disregard the cle|)loral)le impression w4)ich 
the Rules make on the minds of persons interested in penal mat¬ 
ters. The Rules bring the criminal law into disrepute and the 
doubts and anxieties they create in the minds of many critics are 
not removed by the consideration that the actual harm they do is 
much less than they are capable of doing,” Ibid. p. 103. 

3. Durham v. United States, 214 f. 2d 862 (1954). 

4. rhe Commission’s recommendation was for a diange in the 
law which would “leave the jury to determine whether at the time 
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of the act the accused was suffering from disease of tlie mind (or 
mental deficiency) to such a degree that he ought not to be held 
responsible." Royal Commission, Report, pp. 116, 276. 

5. American Law Institute, Model Penal Code, Tentative Draft 
No. 4, sec. 4.01 (1955). 

6. Id., p. 158. 

7. American Law Institute, Proceedings of the 82nd Annual 
Meeting, May 18-21, 1955, p. 217. 

8. R. V. Windle [1952] 2 Q. B. 826; Stapleton v. The Queen, 86 
Commonwealth Law Rep. 858 (Aust., 1952). 

For a recent debate (>ver whether "wrong" in the M’Naghten 
formula means legal or moral wrong, prompted by these two cases, 
see 16 Modern Law Rev. 435 (1953), and 17 id. 383 (1954). 

9. People V. Schmidt, 216 N. Y. 324, 110 N. E, 2d 945 (1915). In a 
number of other cases, the courts have used the word "wrong" to 
mean both legal and moral wrong. See for example People v. 
Sloper, 198 Cal. 238, 244 Pac. 362 (1926); State v. McGee, 361 Mo. 
309, 234 S. W. 2d 587 (1950); Gibbs v. State, 192 Tenn. 529, 241 
S. W. 2d 556 (1951). The South Carolina court has said, "Under 
the law of this State, the test is mental capacity or the want of it 
sufficient to distinguish moral or legal right from moral or legal 
wrong, and to recognize the particular act charged as morally or 
legally wrong." State v. Gardner, 219 S. C. 97, 64 S. E. 2d 130 
(1951). 

It is not clear whether these cases mean that a defendant will 
be held responsible if he knew either that his act was morally 
wrong or that it was contrary to law, or whether they mean that 
he will not be held responsible unless he understood both that the 
act was morally wrong and illegal. 

Some cases have said, in accordance with the English case of 
Windle, supra, that knowledge of the criminality of the act is 
sufficient to render a defendant responsible. McElroy v. State, 146 
I enn. 442, 242 S. W. 883 (1915); Harrison v. State, 44 Tax. Crim. 
164, 69 S. W. 500 (1902). 

10. I he rule in Scotland is that a man may be "in a position to 
appreciate the nature and quality of his deed as an illegal act, 
whidi by the law of the country will be punished in a certain way, 
and may nevertheless be insane, his insanity consisting in a failure 
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to recognize that the act is morally wrong.” H, M. Advocate v. 
Sharp, cited by Mr. C. C. Cunningham, Permanent Secretary, 
Scottish Home Dept., before the Royal Commission on Capital 
Punishment, Minutes of Evidence, pp. 77, 78, par. 581, 811. 

11. Prof. Herbert Wedisler says ”... I should think that if the 
defendant was psychotic and killed someone who either was or 
was believed to be persecuting him, the psychiatric examiner 
would probably conclude that the defendant’s cajjacity to control 
the impulse to kill his persecutor, a capacity most normal people 
have, was at least substantially impaired.” I.etter to Dr. Gutt- 
rnacher, reprinted in Model Penal Code, Tentative Draft No. 4, 
p. 189. But this lawyer’s guess as to what psychiatrists would con¬ 
clude is not concurred in by psychiatrist Guttmacher. Id., pp. 172, 
187, 192. 

12. Alabama, Arkansas, Colorado, Connecticut, Delaware, Illi¬ 
nois, Indiana, Kentucky, Massachusetts, Michigan, New Mexico, 
Utah, Vermont, Virginia, Wyoming, and perhaps also Montana 
and Ohio. For citations to cases see Weihofen, Mental Disorder 
as a Criminal Defense, p. 129 if. (1954). The law' of foreign coun¬ 
tries whose penal codes provide that lack of volition under certain 
conditions may negative criminal responsibility is summarized in 
Keedy, “Irresistible Impulse as a Defense in the Criminal Law,” 
100 U. Pa. L. Rev. 956 (1952). 

13. Wackier, “Psychiatry and the Problem of Criminal Respon¬ 
sibility,” 101 U. Pa. L. Rev. 378, 383 (1954). 

14. United States v. Kunak, 5 U. S. Ct. Mil. App. 346, 17 Court- 
Martial Rep. .346 (1954). 

The facts of this case are sufficiently interesting to be wortli 
stating in some detail. This young .soldier became depressed after 
entering the army, and began thinking and talking about killing 
someone. Because he left he was going to do .something violent, he 
consulted the division psychiatrist, but received no comfort from 
him. He aLso consulted two chaplains. In an effort to get himself 
discharged, he had once stolen his company commander’s boots. 
He told one officer that he had thought of punching the general 
in the nose so that he might be dishonorably discharged. He also 
had said that if he was not di.scharged he would .shoot an officer 
and would blame the act on the major’s failure to get him a dis¬ 
charge. The men he told of his impulse to kill only laughed at 
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him, called him “killer,” and told him to commit suicide. Two or 
three days prior to the homicide he had said that he was going to 
kill one of the lieutenants. 

On the day of the homicide, several officers and civilians were 
seated at a lunch table when the accused approached carrying a 
carbine. When he readied the table he executed a right face, lifted 
the carbine and with the muzzle a tew inches from the victim’s 
chest, shot one of the officers. 1 he accused then lowered the car¬ 
bine and stood at parade rest. 

At his trial the evidence showed that he had quit high school 
a few months before graduation because he w^as bothered and 
w'orried. He had once jumped off a 75-foot bridge, and on another 
occasion had ridden a motorcycle at a fiigh rate of speed while 
standing on his head. One of his four brothers w\as in a mental 
institution and a sister had suflered a nervous breakdown. 

He said that on the day of the homicide he was not thinking 
“too much” about killing anyone; his loading the carbine was 
“more or less mechanical.” As he w^alked tow^ard the officers’ mess 
he was thinking that “probably by this time next month I will be 
dead.” He was hoping someone would stop him; he knew he was 
doing WTong but he could not do anything about it. After he 
pulled the trigger he felt “flushed out.” 

The Government’s three psychiatrists testified that on examina¬ 
tion they had found the defendant free from mental disease or 
defect and capable of distinguishing right from wrong and of 
adhering to the right, although at least two of them regarded him 
as emotionally unstable. Although the defense introduced no ex¬ 
pert testimony of insanity, on review^ the case was referred to the 
Surgeon General of the Army, for further incpiiry into the issue of 
sanity. On the information furni.shed, the Surgeon General’s office 
forwarded an opinion that defendant was sane at the time of the 
act. 

Subsequently, however, the board of review received a report 
from the Disciplinary Barracks at Fort Leavenworth that the 
accused had suffered two violent outbreaks while confined there. 
A psychologist and a psychiatrist from the barracks informed the 
board that in their opinion there was a reasonable doubt as to the 
accused’s present ability to adhere to the right, and they recom¬ 
mended further examination. He was thereupon further examined 
by a board of medical officers at Fitz.simmons Hospital in Denver. 
The Board found that while he was suffering from emotional 
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instability, he was sane at the time of the offense, at the time of 
trial, and at the time of their examination. 

Thereafter, it was agreed to have still another examination, by 
a civilian psychiatrist, and Dr. Manfrexi Guttmacher of Baltimore 
was called into the case. He reported that in his opinion the 
accused was a paranoid schizophrenic, and that he was not a 
legally responsible agent at the time of the crime; that he was 
suffering from a psychotic irresistible impulse at the time of the 
crime and that he clid not have a full appreciation of the wrong¬ 
fulness of this act. 

A criminal p.sychologist submitted an affidavit also agreeing 
with the diagnosis of paranoid schizophrenia. Thereupon the case 
was returned for redetermination of the issue of sanity. The board 
of review re-evaluated the testimony and the conflicting opinions 
of the experts, and again concluded that the evidence established 
that the accused was mentally responsible. 

In Chapter Ilf, the argument was discussed that the product 
rule would not give us a dear and definite test. It was pointed out 
that the right-and-wTong test is equally indefinite in its applica¬ 
tion. This case shows that the same is true of the irresistible- 
impulse test. Under army regulations, inability to “adhere to the 
right’' is a defen.se. Was this defendant able to adhere to the 
right? He testified that he knew he was doing wrong but he could 
not do anything about it. Yet he also said that he would have 
stopped “if anyone had said something or did something, or 
stopped me.” 

To clarify its rule, the army at that time applied what is some¬ 
times called the “policeman at the elbow" criterion: to come 
within the concept of inability to adhere to the right, the com¬ 
pulsion must have been “so strong that the act would have been 
committed even though a policeman had been at the accused’s 
side at the time the opportunity to commit the offense presented 
itself.” I his has since been reworded in the new technical manual 
to read, “No impulse that can be resisted in the presence of a 
high risk of detection or apprehension is really very ‘irresistible.’ ” 

That is a very strict criterion, for as already saicl, very few per- 
s(3ns are so disordered that they feel compelled to commit the 
crime even in the presence of a policeman. Yet even that does not 
dispose of this case, because this soldier in fact did commit the act 
in the very presence of several officers with power to arrest. 

15. Royal Commission, Report, p. 110. 
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16. As already indicated (ante, note 14), the United States Court 
of Military Appeals has said that the phrase should be wholly 
omined from instructions to a court-martial; the formulation used 
in courts-martial is “ability to distinguish right from wrong and 
to adhere to tlie right/’ See also United States v. Dorothy K. 
Smith, 5 U. S. Ct. Mil. App. 314, 17 C.M.R. 314 (1954). 

The British Royal Commission on Capital Punishment similarly 
recommended that if the right-and-wrong test is to be retained— 
and not wholly discarded as a majority of the Commission felt 
should be done*—at least it should be supplemented by requiring 
that the accused not only must have known that the act was wrong, 
but also that he “was incapable of preventing himself from com¬ 
mitting it.” A number of authorities who had testified before the 
Commission suggested other rewordings. Dr. Winfred Overholser 
suggested “incapable of . . . inhibiting his action in accordance 
with his understanding.” Prof. Herbert Wechsler suggested “in¬ 
capable of . . . acting in accordance with his knowledge [of what 
is right].” Royal Commission, Report, p. Ill, par. 317, p. 116, 
par. 333; Id., Minutes of Evidence, p. 781, par. 16. 

17. American I.aw Institute, Model Penal Code, Tentative Draft 
No. 4, p. 158. 

18. Donald R. Cressey, “The Differential Association Theory and 
Compulsive Crimes,” 45 /. Crim. L. & Criminology 29, 35 (1945). 

19. E. H. Sutherland, White Collar Crime (1949). 

20. Cressey, op. cit., p. 36. 

21. Keedy, “Insanity and Criminal Responsibility,” 30 Harv. L. 
RetK 535 (1917): Keedy, “Criminal Responsibility of the Insane— 
A Reply to Professor Ballantine,” 12 }. Crim. L. & Criminology 
14 (1921); Keedy, “Tests of Criminal Responsibility,” 1 /. Crim. 
L. & Criminology 394 (1910). 

22. See Overholser and Weihofen, “Mental Disorder Affecting 
the Degree of a Crime,” 56 Yale L. J. 959 (1947); Keedy, “A Prob¬ 
lem of First Degree Murder: Fisher v. United States” 99 U. Pa. L. 
Rev. 267 (1950); I'aylor, “Partial Insanity as Affecting the Degree 
of Oime—A Commentary on Fisher v. United States,” 34 Calij. 
L. Rexf. 625 (1946). 

A good summary of the arguments in favor of recognizing 
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diminished responsibility is found in 41 Ky. L. J. 232 (1953). See 
also Report of the Royal Commission on Capital Punishment, p. 
143. par. 411. Prof. Sheldon Glueck has suggested that the concept 
might be used in cases where a person suffering from mental dis^ 
order committed the crime during a so-called “lucid interval.” 
Glueck, Mental Disorder and the Criminal Law, p. 374 (1925). 

On the other hand, it has been objected that the concept would 
result in mentally disordered criminals being turned loose on 
society sooner than the sane and perhaps less dangerous offenders. 
Glanville Williams, Criminal Law: The General Part, p. 364 
(1953). One answer to this criticism was provided by Lord Cooper, 
testifying before the Royal Commission, “In such cases,” he 
pointed out, “there was machinery available by which he could 
be detained under a different statute if he were a dangerous 
lunatic.” Royal Commission on Capital Punishment, Minutes of 
Evidence, April 4, 1950, p. 437. par. 5471. 

Another objection that has been voiced is that the concept is 
too difficult for juries to apply. “Reduction in grade of offense 
usually means reducing first degree murder to second degree, and 
less frequently means reducing murder to manslaughter. In either 
event, it is achieved by relating the abnormal mental condition to 
malice, or premeditation, or deliberation, or similar state of mind. 
The abnormality, while insufficient to exculpate, is considered 
sufficient to negative the specific criminal state of mind. Therein 
lies the fallacy. Instead of being faced with the difficult task of 
relating abnormal mental condition to an exculpatory standard, 
the jury is asked to do that in addition to something even more 
difficult. This second difficulty is to relate an abnormal mental 
condition, short of the exculpatory standard, to an even finer and 
more delicate legal inquiry, namely, malice or premeditation.” 
Polsky, “Applications and Limits of Diminished Responsibility 
as a Legal and Medical Concept,” in Hoch and Zubin, Psychi¬ 
atry and the Law, p. 196, at 211 (1955). 

But Mr. Justice Murphy answered this argument in the Fisher 
case: “. . . juries constantly must judge the baffling psychological 
factors of deliberation and premeditation. ... It seems senseless 
to shut the door on the assistance wLich medicine and psychiatry 
can give in regard to these matters, however inexact and incom¬ 
plete that assistance may presently be. Precluding the considera¬ 
tion of mental deficiency only makes the jury’s decision on 
deliberation and premeditation less intelligent and trustworthy.” 

G* 
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Murphy, J., dissenting in fisher v. United States, .828 U. S. 463, 
493 (1946). 

It has been suggested that adoption of the Durham case product 
rule iTiight facilitate adoption of the concept of diminished re¬ 
sponsibility. Note, 30 Ind. L. J. 194, at 215-16 (1955). 

Scotland is unique among the English-speaking peoples in 
having developed a doctrine of diminished responsibility. The 
Scottish doctrine is not based on the Model Clode rationale of 
mental disorder negativing the state of mind which is an essen¬ 
tial element of the crime The best statement of the Scottish 
doctrine is said to be the following, from the charge in the case 
of Braithwaite; “If he was suffering from some infinnity or 
aberration of mind or impairment of intellect to such an extent 
as not to be fully accountable for his actions, the result is to 
reduce the C]uality of his offense in a case like this from murder 
to culpable homicide.” See Royal Commission Report, p. 77, par. 
593. This seems (to an American legal mind) somewhat amor]:)hous 
and even circular, for it seems to say only that he is not to be 
held fully accountable if he was not fully accountable. But all 
other statements of the rule seem to l)e ecjually loose. They seem 
to say merely that (1) there must be “some form of mental un- 
soundnss, or some aberration or weakness of mind,” which (2) “is 
bordering on, though not amounting to, insanity;” and that (3) 
this condition so allc'cted the mind “that resj)onsibility is dimin¬ 
ished from full responsibility to partial responsibility—in other 
words, the prisoner must be only partially accountable for his 
actions.” Id., p. 394. Also Royal Commission, Minutes of Evi¬ 
dence, p. 453, par. 6064, 6066-6069. 

The accused may plead “diminished responsibility,” and on 
such a plea he has the burden of satisfying the jury that the 
balance of probability on the evidence is that his responsibility 
was below normal. If diminished respcjnsibility is found, it may 
either (1) modify the character of the crime (as by reducing it 
from murder to culpable homicide), or (2) modify the sentence, or 
(3) both. 

“The mental weakness, or weakne.ss of responsibility, is re¬ 
garded by our law as an extenuating circumstance, and it has the 
effect c^f modifying the character of the crime, or as justifying a 
modification of sentence, or both. When the jury has, under die 
presiding judge’s direction, given effect to this extenuating cir¬ 
cumstance by reducing the crime from murder to culpable homi- 
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cide, the judge still has to consider whether it should have further 
weight when he is imposing sentence." Kirkwood v. H. M. Advo¬ 
cate, 1939 C, J. 36, reprinted in Royal Commission Report, p. 393. 

Witnesses before the Royal Commission agreed that the Scottish 
doctrine works satisfactorily. Id. p. 133, par. 383. See Polsky, op. 
cit. Similar doctrines are found in several other countries. Royal 
Commission Report, pp. 413-416. 

In others, it is included under a concept of extenuating cir- 
cumstancess, e.g., in the Union of South Africa. Id. p. 482. But 
query whether this is not such a fundamental principle of respon¬ 
sibility that it should be defined as such, rather than that it be 
included in what must be left as a wide and vague group of 
"extenuating circumstances." 

23. At this stage, I confess I am a little uncertain as to where 
the Institute and its Reporter stand on the value of certainty. 
The Reporter objected to the product rule because it was too 
broad and uncertain. But he was willing to submit the issue 
broadly to the jury’s sense of justice. The Institute apparently 
thought that was too broad and uncertain. It rejected it, in favor 
of a rule which asks whether capacity is "substantially" impaired, 
and we are frankly told that "To identify the degree of impair¬ 
ment with precision is, of course, impossible both verbally and 
logically." American Law Institute, Model Penal Code, Tentative 
Draft No. 4, pp. 156, 159. 

24. Dr. Gregory Zilboorg, in his The Psychology of the Criminal 
Act and Punishment, pp. 124-25 (1954), says of the concept of legal 
insanity: ". . . clinical psychiatry does not know of such a con¬ 
dition, never saw it, and after almost two hundred years of 
clinical investigations seriously doubts its existence." 

25. American Law Institute, Model Penal Code, Tentative 
Draft No. 4, pp. 176-77. 

26. Guttmacher and Weihofen, Psychiatry and the Law, p. 13 
(1952). 

27. Noce, Williams and Rapaport, "Reserpine (Serpasil) in the 
Management of the Mentally Ill and Mentally Retarded," 156 
/. Am. Med. Assn. 821 (1954). 

28. Edw. Podolsky, "The Chemical Brew of Criminal Behavior," 
45 J. Crim.. L. ir Criminology 675, 677 (1955). 

29. Id. 
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.^0. "Relatively good personality structure relates to normal EEG 
[electroencephalograph]. The more stable individuals among the 
prisoners, those convicted ol single crimes, had only 17% abnor¬ 
mal EEG records . . . while those who were repeated offenders 
had 34% abnormal ET'Gs. . . Sol Levy and Margaret A. Ken- 
nard, "Study ol ihe Electroence|)halogram as Related to Person¬ 
ality Structure in a Group of Inmates of a State Penitentiary/' 
quoted in Marcel Frym, " I he Criminal Intent," 31 Tex L. Rev. 
260, 267 (1953). 

31. The late Lowell L. Selling said shortly before he died, "The 
whole concept of the law with regard to psychiatry probably will 
be clianged within ten years, stemming from the fact that patients 
under indictment who have shock treatment do become entirely 
well before they can be brought to trial." 45 /. Grim. L. & Crim¬ 
inology, 719, 720 (1954). 

32. John C. Whitehorn, "Psychiatry and Human Values," in 
Hoch and Zubin, Psychiatry and the Law, p. 144 at 145 (1955). 

33. Gardner Murphy, "What Should be the Relation of Morals 
to Law? A Roundtable," 1 J. Public L. 313, 314 (1952). 

34. WaeldeL "Psychiatry and the Problem of Criminal Respon¬ 
sibility," 101 U. Pa, L. Rev, 378, 384 (1954). 

35. Guttmacher, "The P.sychiatrist as an Expert Witness," 22 
U, Chi. L. Rev. 325, 328 (1955). 

36. Tappan,"Medico-Legal Concepts of Criminal Insanity," 43 
]. Crim. L. ir Criminology 333 (1952); Tappan, "Some Myths 
about the Sex Offender," 19 Fed. Probation 7 (1955). 

37. "The terms ‘mental disease or defect' do not include an 
abnormality manifested only by repeated criminal or otherwise 
anti social conduct.” American L;iw Institute, Model Penal Code, 
sec. 4.01 (2). 

This seems ineffectively worded in that psychopathy is rarely 
manifested only by criminal or antisocial behavior. Any defense 
lawyer will be able to avoid having, his case come within this 
provision by introducing some additional evidence of mental 
disease or defect—and some additional evidence can always be 
found. 

The Royal Commssion also concluded that, "For the present 
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we must accept the view that there is no qualitative distinction, 
but only a quantitative one, between the normal average indb 
vidual and the psychopath, and the law must therefore continue 
to regard the psychopath as criminally responsible.” It added, 
however, that “in many cases the responsibility of psychopaths 
can properly be regarded as diminished, and we think it would be 
right for the Secretary of State ... to give rather greater weight 
to psychopathic personality as a ground for reprieve than has 
sometimes been the practice in the past.” I'he Commission also 
endorsed the recommendation previously made by others, that a 
special institution be established to which both reprieved mur¬ 
derers and other psychopathic offenders could be sent, and w^here 
research into the problems of psychopathic personality could be 
pursued. Royal Commission, Report, pp. 139-40, par. 401, 402. 

38. Sobeloff, “From McNaghten to Durham, and Beyond—A 
Discussion of Insanity and the Criminal Law,” 41 A.B.A.J. 793, 
878, reprinted in 15 Md. L. Rev, 93, 106-07 (1955). 

39. See Dr. Guttmacher's comments, American Law Institute, 
Model Penal Code, Tentative Draft No. 4, p. 186. 

40. “The true psychopath exists in a clinical group of his own, 
and can be the most dangerous, and in the absence of proper 
treatment, intractable criminal.” Dr. E. Glover, testifying before 
the Royal Commission. Minutes of Evidence, p. 492, par. 20. It is 
Dr. Glover's opinion that, “Most crimes of violence are patho¬ 
logical, perhaps 70%.” Id. p. 512, par. 6844, 6846. See also the 
Commission's Report, pp. 135-40, par. 393-401. 

41. Roche, “Criminality and Mental Illness—Two Faces of the 
Same Coin,” 22 U, Chi, L. Rev, 320, 322 (1955). 

42. Guttmacher and Weihofen, Psychiatry and the Law, p. 458 
(1952). 

43. Roche, op. cit. 

44. United States v. Smith, 5 U.S.C.M.R. 314, 17 C.M.R. 314, 324 
(1954). 

45. “It is rare for criminal conduct to be the first sign or indica¬ 
tion of mental disorder. The mentally disordered criminal is a 
person who for years, or months, or weeks beforehand may have 
given evidence of his mental abnormality, and in numerous cases 
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medical advice may have been sought beforehand. When this is so, 
it introduces strong presumptive evidence of the bona fides of the 
case." Dr. D. Henderson, testifying before the Royal Commission, 
Minutes of Evidence, p. 460, ^5. 

Dr. Henry Yellowlees said that where a man suffering from a 
mental illness has committed a criminal act, "I do not think you 
can safely exclude in the case of an established mental disorder 
the probability that it had something to do with a criminal act." 
Id., p. 540, par. 7428. 

7'he Royal Commission concluded: "Where a grave crime is 
committed by a person who is suffering from a psychosis and is so 
grossly disordered mentally that, in the opinion of experienced 
medical men, he could properly be certified as insane, the pre¬ 
sumption that the crime was wholly or largely caused by the in¬ 
sanity is, in ordinary circumstances, overwhelmingly strong.” Re¬ 
port, p. 101. 

46. Group for the Advancement of Psychiatry, Committee on 
Psychiatry and Law, Criminal Responsibility and Psychiatric 
Expert Testimony (1954). 

47. Mental disorder negativing criminal intent is made a defense 
by the Model Code. See ante, p. 73. 

Deterrability as a test was considered by the Institute in one of 
the alternatives to sec. 4.01(1). This alternative read: 

"(b) A person is not responsible for criminal conduct if at the 
time of such conduct as a result of mental disease or defect he 
lacks substantial capacity to appreciate the criminality of his 
conduct or is in such state that the prospect of conviction and 
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Experiment in Predicting Delinquency,” 45 J. Crim L. & Crim¬ 
inology 432 (1954). 

The Patuxent Institution in Maryland, which opened in 1955, 
is also engaged in an interesting experimental program for the 
treatment of “defective delinquents.” 
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